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CONTROL OF OBSCENE MATERIAL 


FRIDAY, AUGUST 28, 1959 


U.S. Senate, 
SuBCOMMITTEBR ON CONSTITUTIONAL AMENDMENTS AND 

SuscomMitrer To INvesTIGATE JUVENILE DELINQUENCY, 

OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittees met, pursuant to call, at 10:35 a.m., in room 318 
Old Senate Office Building, Senator Estes Kefauver (chairman of the 
Subcommittee on Constitutional Amendments) presiding. 

Present: Senators Kefauver (presiding), Hennings (chairman of 
the Subcommittee To Investigate Juvenile Delinquency) and Hart. 

Also present: Bernard Fensterwald, chief counsel to the Subcom- 
mittee on Constitutional Amendments; Arthur H. Bernstone, chief 
counsel; and Douglas Birdzell, minority professional staff member, 
Subcommittee To Investigate Juvenile Delinquency. 

Senator Krrauver. I have suggested that Senator Hennings call 
the meeting to order but he has to leave for a few minutes and he 
asked me to do so. ' 

This is the opening meeting of joint hearings by the Constitutional 
Amendments Subcommittee, of which I have the honor to be the 
chairman, and the Subcommittee To Investigate Juvenile Delinquency, 
of which the distinguished Senator from Missouri is the chairman. 

Weshall hear testimony on two proposed constitutional amendments, 
and then S. 2562, which has been referred to the Juvenile Delinquency 
Subcommittee. 


(S.J. Res. 116, S.J. Res. 133, and S. 2562 are as follows:) 


[S.J. Res. 116, 86th Cong., 1st sess.] 


JOINT RESOLUTION Proposing to amend the Constitution relating to the right of a 


State to enact legislation on the basis of its own public policy on questions of decency 
and morality 


Resolved by the Senate and House of Representatives of the United States of 

America in Congress assembled (two-thirds of each House concurring therein), 
That the following article is proposed as an amendment to the Constitution of 
the United States, which shall be valid to all intents and purposes as part of 
oe Constitution when ratified by the legislatures of three-fourths of the several 
tates : 


“ARTICLE— 
“The right of each State to decide on the basis of its own public policy ques- 


tions of decency and morality, and to enact legislation with respect thereto, 
shall not be abridged.” 


1 
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[S.J. Res. 133, 86th Cong., 1st sess.] 


JOINT RESOLUTION Proposing to amend the Constitution relating to the right of 
Congress and the States to enact legislation with respect to obscene materiaj 


Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled (two-thirds of each House concurring therein) 
That the following article is proposed as an amendment to the Constitution of 
the United States, which shall be valid to all intents and purposes as part of 
the Constitution only if ratified by the legislatures of three-fourths of the sey. 
eral States within seven years from the date of its submission by the Congress, 


“ ARTICLE— 


“Freedom of speech and freedom of press shall not extend to the publication 
manufacture, sale, dissemination, or distribution of obscene material, and both 
the Congress and the States may enact legislation with respect to the prohibi- 
tion thereof. Material is obscene if, applying contemporary community stand. 
ards, its dominant theme taken as a whole appeals to the prurient interest of 
the average person.” 


[S. 2562, 86th Cong., 1st sess.] 


A BILL To strengthen the criminal penalties for the mailing, importing, or transporting 
of obscene matter ; to combat juvenile delinquency ; and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 


TITLE I 


Sec. 101. That the eighth paragraph of section 1461 o% title 18 of the United 
States Code (relating to the mailing of obscene matter, is amended to read as 
follows: 

“Whoever knowingly uses the mails for the mailing, carriage in the mails, 
or delivery of anything declared by this section to be nonmailable, or know- 
ingly causes to be delivered by mail according to the direction thereon, or at 
the place at which it is directed to be delivered by the person to whom it is 
addressed, or knowingly takes any such thing from the mails for the purpose of 
circulating or disposing thereof, or of aiding in the circulation or the disposition 
thereof, shall be fined not more than $5,000 or imprisoned not more than five 
years, or both for the first offense, and shall be fined not less than $1,000 nor 
more than $5,000 and imprisoned not less than one year nor more than five 
years for the second such offense, and shall be fined not less than $3,000 nor 
more than $20,000 and imprisoned not less than three years nor more than ten 
years for each such offense thereafter.” 

Sec. 102. The last paragraph of section 1462 of title 18 of the United States 
Code (relating to the importation or transportation of obscene matter) is 
amended to read as follows: 

“Shall be fined not more than $5,000 or imprisoned not more than five years, 
or both for the first offense, and shall be fined not less than $1,000 nor more than 
$5,000 and imprisoned not less than one year nor more than five years for the 
second such offense, and shall be fined not less than $3,000 nor more than $20,000 
and imprisoned not less than three years nor more than ten years for each such 
offense thereafter.” 

Seo. 103. The second paragraph of section 1463 of title 18 of the United States 
Code (relating to the mailing of obscene or indecent matter on envelopes, wrap- 
pers, or cards) is amended to read as follows: 

“Whoever knowingly uses the mails for the mailing, carriage in the mails, or 
delivery of anything declared by this section to be nonmailable, or knowingly 
causes to be delivered by mail according to the direction thereon, or at the place 
at which it is directed to be delivered by the person to whom it is addressed, or 
knowingly takes any such thing from the mails for the purpose of circulating 
or disposing thereof, or of aiding in the circulation or disposition thereof, shall 
be fined not more than $5,000 or imprisoned not more than five years, or both fer 
the first offense, and shall be fined not less than $1,000 nor more than $5,000 
and imprisoned not less than one year nor more than five years for the second 
such offense, and shall be fined not less than $3,000 nor more than $20,000 and 
imprisoned not less than three years nor more than ten years for each such offense 
thereafter.” 
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Sec. 104. The first paragraph of section 1465 of title 18 of the United States 
Code (relating to the transportation of obscene matter for sale or distribution) 
js amended by adding after “shall be fined not more than $5,000 or imprisoned 
not more than five years, or both,” the following: ‘for the first offense, and shall 
be fined not less than $1,000 nor more than $5,000 and imprisoned not less than 
one year nor more than five years for the second such offense, and shall be fined 
not less than $3,000 nor more than $20,000 and imprisoned not less than three 
years nor more than ten years for each such offense thereafter.” 


TITLE II 


Sec. 201. The Act of July 27, 1956 (70 Stat. 699; Public Law 821, 84th Con- 
gress ; 39 U.S.C. 259b) is amended to read as follows: 


“§ 259b. Detention of mail containing obscene matters—(a) Interim order; 
jurisdiction of court ; appeal ; right to examine mail 

“Whenever the Postmaster General shall determine during proceedings be- 
fore him that in the administration of section 259 or 259a of this title, such ac- 
tion is necessary to the effective enforcement of such section, he may enter an 
interim order directing that mail addressed to any person be held and detained 
by the postmaster at the post office of delivery for a period of forty-five days from 
the effective date of such order. Notice of such order, advising such person of 
the holding and detention and setting forth in specific detail the reasons there- 
for, together with a copy of sections 259, 259a, 259b, and 259¢ of this title, shall 
be sent forthwith by registered or certified mail to such person at the post office 
at which such mail is to be held and detained. Any person against whom an 
interim order is issued may petition in the United States district court for the 
district in which the post office at which such mail is held or detained is situated 
for an injunction restraining the postmaster from enforcement of the order if it 
is not necessary to the effective enforcement of such section. Any such order 
for the holding and detention of mail addressed to any person shall expire at 
the end of the forty-five days after the issuance thereof unless the Postmaster 
General shall file, prior to the expiration of a twenty-day period, a petition in the 
United States district court for the district in which the post office in which 
such mail is held or detained is situated, and obtain an order directing that 
mail addressed to such person be held and detained for such further period as 
the court shall determine. Notice of the filing of any such petition shall be 
given forthwith by the clerk of the court in which such petition is filed to such 
person, at the post office at which the mail is being detained (or otherwise as the 
clerk of the court shall determine to be appropriate), and such person shall 
have five days in which to appear and show cause why such order should not 
issue. If, upon all the evidence before it, the court shall determine that the 
continued withholding and detention of mail addressed to such person is neces- 
sary to the effective enforcement of sections 259 and 259a of this title, it shall 
forthwith issue an order directing that mail addressed to such person be held 
and detained by the postmaster at the office of delivery until conclusion of the 
proceeding by the Postmaster General or until further order of the court. If 
the court shall determine, upon all the evidence before it, that the continued 
withholding and detention of mail addressed to such person is not necessary to 
the effective enforcement of sections 259 and 259a of this title, it shall dismiss 
the petition and order all mail addressed to such person held or detained in any 
post office to be released forthwith for delivery. An appeal from the order of 
the court shall be allowed as in civil causes. Any order of the Postmaster 
General or of the district court, under section 259b of this title, may be dissolved 
by such court at any time for cause, including failure to conduct expeditiously 
the proceedings instituted against such person before the Postmaster General 
with respect to sections 259 and 259a of this title. When, under any order 
herein authorized to be issued by the Postmaster General or the district court, 
a person’s mail is detained and held by the postmaster at the office of delivery, 
such person shall have the right to examine said mail and receive such mail 
as Clearly is not connected with the alleged unlawful activity. 


“(b) Definition of person 


“As used in section 259b of this title the term ‘person’ means any individual, 
firm, corporation, company, partnership, or association. 
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“(¢e) Exemption from Administrative Procedure Act 

“Action by the Postmaster General in issuing the interim order provided for 
herein and petitioning for a continuance of such order under sections 259b ang 
259¢ of this title, shall not be subject to the requirements of the Administrative 
Procedure Act.” 

Sec. 202. The Act of July 27, 1956 (70 Stat. 700; Public Law 821, 84th Cop. 
gress ; 39 U.S.C. 259c) is amended to read as follows: 
“§ 259¢e. Detention of mail containing obscene matters; application to mail ad. 

dressed to publishers or distributors 


“The provisions of section 259b of this title shall not apply to mail addressed 
to publishers or distributors of publications which have entry as second-class 
matter under the Act of March 3, 1879, as amended, or to publishers or distriby- 
tors of copyrighted books and other publications as to which certificate of regis. 
tration of copyright has been issued under the copyright laws of the United 
States.” 

Senator Kerauver. There are two basic reasons why the subcommit- 
tees are holding joint hearings. First, the proposals cover the same 
broad subject matter, and joint hearings will eliminate such duplica- 
tion of effort. Second, we hope, by this method, to make a frontal 
attack on the serious and growing problem of control of traffic in 
obscene and pornographic material of all kinds. 

The combined membership of the two subcommittees is 11 Senators, 
On the Constitutional Amendments Subcommittee, in addition to my- 
self, are Senators Hennings, Eastland, Dodd, Langer, and Dirksen, 
Several of the Senators are on the Subcommittee To Investigate 
Juvenile Delinquency, including the chairman, Senator Hennings, 
and we also have Senators Ervin, Carroll, Hart, Wiley, and Hruska, 

I hope that many of these distinguished Senators, as many as pos- 
sible, will participate in the hearing. 

I do not believe that I exaggerate when I say that control of 
pornography is one of the gravest problems facing us today. Despite 
hearings on this subject in the past, despite efforts of newspapers and 
magazines, and despite efforts of civic and church groups and par- 
ents’ organizations, despite the efforts of the Postmaster General and 
the endorsement of agencies, I believe there are a multitude of people 
who do not have any concept of the size and seriousness of this 
problem. 

I do not want to take the time of the witnesses and Senator Hen- 
nings speaking at length about the problem this morning, so the 
rest of my statement will be submitted for the record. 

(The entire prepared statement by Senator Kefauver is as follows:) 


OPENING STATEMENT BY SENATOR KEFAUVER AT JOINT HEARINGS OF SENATE Svp- 
COMMITTEES ON CONSTITUTIONAL AMENDMENTS AND JUVENILE DELINQUENCY 
(S.J. Res. 116, S.J. Res. 133, anp S. 2562) 


There are two basic reasons why the subcommittees are holding joint hearings. 
First, the proposals cover the same broad subject matter, and joint hearings 
will eliminate much duplication of effort. Second, we hope, by this method, to 
make a frontal attack on the serious and growing problem of control of traffic 
in obscene and pornographic material of all kinds. 

I do not believe that I exaggerate when I say that control of pornography is 
one of the gravest problems facing us today. The future of this country depends 
directly upon the moral fiber of our young people; and this moral fiber is being 
undermined by a deluge of vile and filthy books, pictures, and other pornographic 
material. 

Despite hearings on this subject in the past, despite efforts of newspapers and 
magazines, and despite efforts of civic and church groups and parents’ organl- 
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zations—despite everything that has been done or said—I believe that there are 
a multitude of people who do not have any concept of the size or the seriousness 
ofthis problem. — : : : 

It has been variously estimated that the filth peddlers in this country gross 
from one-half to three billion dollars a year. Even the lowest estimate of one- 
half billion adds up to a tremendous amount of obscenity. And, worst of all, 
most of it—upward to 75 percent—is sold to youths between the ages of 12 
Se eet upon individual young minds undoubtedly varies, but the overall 
results are, to say the least, extremely serious. It is the purpose of these hear- 
ings to see what new methods can be devised to protect our youths, and other 
citizens, from being engulfed by this tide of filth. , 

In this field of legislation, we must always keep in mind that we are treading 
very close to censorship. I wish to emphasize “very close to,” because, in my 
view, we can curb the publication and dissemination of obscene material without 
engaging in any censorship in its normal sense. 

There is no question that freedom of speech and freedom of press are among 
our most treasured liberties; they are included in the first article of our Bill of 
Rights. But, like any other right or liberty, they are not unlimited. 

Among other limitations, freedom of speech and press do not extend to 
obscenity or pornography. Just as our constitutional concept of liberty does not 
extend to liberty to sell dope or liberty to distribute adulterated food, freedom 
of speech and press do not extend to the publication or dissemination of obscen- 
ity. Hard-core pornography has no social value and is entitled to no protection. 

This proposition has been affirmed by the courts. Senate Joint Resolution 133 
would put it into the Constitution itself. , 

If the purveyors of pornography are to be curbed, it will require a continuing, 
strenuous, and cooperative effort by local, State, and National authorities. 
Because of the interstate nature of this business, control cannot be achieved 
without the active assistance of the Federal Government, especially the Post 
Office Department and the Department of Justice. The brunt of the battle rests 
with States and local communities, but the Federal Government can and must 

ssist. 

; During these hearings we hope to get detailed information on how the obscenity 
racket operates, how large it is, what forms it takes, what effect it has upon our 
youth, and what means can be derived to curb it without engaging in censorship. 
" We hope to get the active support of civic, fraternal, and religious groups 
throughout the whole country. 

Before the hearings are ended, we hope to hear from a number of outstanding 
public officials and other citizens who can shed light upon this subject. 


Senator Kerauver. Senator Hennings, before we start our hearings 
today, 1 know you want to have something to say. 

Senator Hennines. Thank you very much, Senator Kefauver. I 
appreciate your customary and unfailing gracious suggestion that I 
act as chairman of these hearings, but, on the other hand, I believe 
that. since I must go to the Senate floor—the Senate went in at 10 
o'clock this morning and I have certain duties on the floor and, in ad- 
dition to that, you have been chairman of the Subcommittee on Juve- 
nile Delinquency and you are chairman of the Subcommittee on Con- 
stitutional Amendments—it seems to me most appropriate that you 
act as chairman of these hearings in any case. 

I would like very much to express my individual appreciation and, 
Iam sure, that of the other members of the Subcommittee on Juvenile 
Delinquency for the attendance of our distinguished witnesses who 
are here this morning. I realize it has entailed some inconvenience, 
trouble, and preparation for you to be here to give us enlightenment 
upon the subject matter to which Senator Kefauver has addressed 
himself. 

Since I must go to the floor, as I told Senator Kefauver earlier—we 
did not expect a Senate session at 10 o’clock this morning when these 
hearings were called—I would like, if I may, Mr. Chairman, to pre- 
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sent a memorandum which I have prepared relating to due process of 
law and other matters bearing upon the subject matter of these hear. 
ings, and I ask that that be made a part of the record of the pro- 
ceedings. 
Senator Kerauver. Without objection, it will be so handled. 
(The memorandum referred to follows :) 


MEMORANDUM OF SENATOR THOMAS C. HENNINGS, JR. 


Among the most important of the fundamental liberties guaranteed to all of 
us by our Constitution is that of freedom of speech and of the press. So impor 
tant are they, indeed, that they have sometimes been referred to as the “Dre 
ferred” liberties. For this reason, any action which may in any way appear to 
abridge these freedoms merits the closest scrutiny. History teaches us that 
opening the door to suppression, be the opening even a tiny crack, is very danger. 
ous since it may lead to even greater supression and possibly to tyranny. 

On the other hand, no freedom is absolute. Somewhere, at some unclear 
boundary, freedom stops. It must give way to the greater demand of counter. 
vailing forces. This truth has in the past been demonstrated time and time 
again. 

However, to decide just where freedom of speech and press may end isa trying 
decision that has challenged some of the finest and most profound minds of our 
land. 

Recently, for example, the Supreme Court of our Nation has ruled that obscen- 
ity lies outside the free speech and press protections guaranteed by our Consti- 
tution. Nor should this be confused with censorship, which I abhor, though 
there are those who raise this cry. 

It is my sincere hope that these hearings on S. 2562 on a subject so vitally 
important to all of us will result in legislation clearly within the confines of ur 
constitutional freedoms and in the best interests of our Nation. 


Senator Hennrnos. And if I may beseech you gentlemen who are 
here as witnesses, you understand my predicament, and I hope you 
will accept my apologies that I have to leave. I will assure you that 
I will read with great interest what you have to say this morning, and 
thereafter, and will try to return before the hearings terminate, 

Thank you very much, Senator. 

I might say also that Mr. Bernstone, the counsel for the Commit- 
tee on Juvenile Delinquency, is here to represent the interests of that 
committee, as are other members of the staff who have undertaken 
to cooperate in these hearings. Thank you very much. 

Senator Krrauver. And Mr. Fensterwald is the counsel for the 
Constitutional Amendments Subcommittee. 

We call as our first witness the distinguished Postmaster General 
of the United States, Mr. Summerfield, Mr. Warburton, the General 
Counsel for the Post Office Department, is also with us. We will hear 
you at a later date, Mr. Warburton. 

We are certainly delighted to have you here, Mr. Summerfield. 
I have had the privilege of talking to you about this problem, and I 
want to compliment you on the diligence of your efforts to prevent 
indecent pornographic material from entering the mails. We are very 
Happy to cooperate with you. I hope we can get something effective 

one. 

Now, you have a statement. You may proceed. 


_——— 
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STATEMENT OF HON. ARTHUR E. SUMMERFIELD, POSTMASTER 
GENERAL OF THE UNITED STATES; ACCOMPANIED BY HERBERT 
B. WARBURTON, GENERAL COUNSEL, POST OFFICE DEPARTMENT; 
AND DAVID H. STEPHENS, CHIEF POSTAL INSPECTOR 


Mr. SummerFieLD. Thank you, Senator. 

May I say first I am very happy to have the privilege of appearing 
before this joint hearing of two senatorial subcommittees dealing with 
this question which is so important to the mothers and fathers of this 
country ; and I have a prepared statement which I would like to read 
at this time. 

Senator Kerauver. Yes. 

Mr. Summerrrecp. In April of this y 
appear before a House subcommittee to discuss the very serious prob- 
lem of mail-order obscenity. 1 and my associates commented, in some 
detail, on the wide use of the U.S. mails for the conduct of mail-order 
business in obscene and pornographic material. 

We emphasized the fact that the purveyors of these vicious mate- 
rials were aiming their racket more and more at our Nation’s children. 
We indicated it was the intention of the Post Office Department to 
carry out an intense, continuing effort to stop the vast growth of this 
racket, and eventually to stamp it out. _ 

Obviously, as I noted at that time, this undertaking could not, by 
any means, be accomplished by the Post Office Department alone. 
It would require the vigorous cooperation of the Congress, the press, 
Federal and local law enforcement authorities, civic-minded organ- 
izations, and the general public. 

Your committee was, of course, already active in this matter. May 
I take this opportunity to say that we in the Post Office Department 
have been especially gratified by the firm and effective manner in 
which the committees of the House and the Senate have joined in 
this vital effort during the past several months. 

Led by your distinguished chairman, members of this committee 
have not only given serious consideration to legislative needs but have 
done much to help alert decent-minded citizens throughout the coun- 
try to the insidious danger with which this huge racket confronts us. 
Many other Members of Congress also have spoken out to bring this 
matter to the attention of their constituents. 

Let me also say, with deep appreciation, that the Nation’s press 
has joined most effectively in this effort. In the months since my 
appearance before the House committee in April, this campaign has 
received broad and wholehearted support from newspapers and maga- 
zines, the news services, and radio and television commentators. 
Throughout the country, the press has not only described this acute 
problem in the news columns, but has urged the public to action in 
editorial columns as well. 

Civic and religious organizations, deeply shocked by the concen- 
tration of this racket on children, have renewed their determination to 
give their broadest support to the war we have declared upon it. 

Many public-spirited groups, national and local, have mobilized 
their members for programs to help meet the challenge. I have re- 
ceived copies of resolutions adopted by civic and religious organiza- 
tions which make clear their determination to assist in this effort. 


ear, it was my privilege to 
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Let me read to you from one resolution which typifies the spirit of 
virtually all of them: 


Whereas the sale and distribution of obscene, pornographic literature ig an 
ugly sore upon the face of our society, seriously threatening and injuring the 
morals of our Nation’s youth, contributing to delinquency and stimulating per- 
version and crime; and 


Whereas we believe that the people of the church have a responsibility to Gog 


and to society to uphold that which is good and oppose that which is wrong: 
Be it resolwed: 


1. That Our Saviour’s Lutheran Church voice its protest and opposition to the 


circulation and sale of obscene literature, whether through the public mails 
or the city newsstands; 

2. That we urge our membership to watch the newsstands of our city and 
the literature that reaches our children through the mail, reporting to the 
authorities every attempt made to distribute lewd and immoral literature; 

3. That we support our public officials in their attempt to enforce the law 
and rid our society of improper books, magazines, and pictures ; 

4. That in the best interests of our children and society we urge others 
to join with us in our efforts to make and keep our city and our Nation morally 


clean. 

We have received similar commendations and resolutions from the 
Military Chaplains Associations, the Parent-Teachers’ Association, 
the Youth Council Bureau, local and regional chambers of commerce 
the Protestant Council, the Junior Holy Name, the 4-H Clubs, the 
California Federation of Women’s Clubs, and the General Board of 
Temperance of the Methodist Church, among hundreds of others. 

In many basic ways, then, I am happy to report, the gravity of this 

roblem is being impressed upon the parents, the courts, and all 

ecent-minded citizens of this Nation. 

This is indeed a good start. But I cannot emphasize too greatly the 
importance of conducting this war to the finish. 

ersistent, intelligent, and intensive action on a nationwide scale 
will be absolutely necessary for a long time to come to cope with the 
defiant plans of these filth racketeers to continue expanding their 
business. 

You know, as well as I, the deeply disturbing facts of what they 
have already accomplished. But let me very briefly stress again the 
— of this mail-order obscenity racket and its effect upon our youth. 

ur Inspection Service estimates that we have as many as 1 million 
children this year that will receive pornographic filth in the family 
mailbox. This represents 1 out of every 35 children of school age in 
the Nation. 

Some of this is lewd material the purveyors have lured children 
into ordering and paying for. In the larger percentage of cases, 
however, it has not been ordered at all. It is sales solicitation material, 
which, in itself, is usually debauched and rankly obscene; and it goes 
to children as young as 8 years old because their names land on 4 
mailing list. 

The sales volume of mail-order obscenity has doubled in the last 5 
years, and unless vigorously checked, can more than double again 
over the next 4 years. This would mean that, as early as 1963, we 
could be expecting 1 school-age child out of every 18 to be the target of 
these purveyors of filth. { 

Complaints received by the Post Office Department, mainly by 
indignant parents, totaled 50,000 in our fiscal year 1958. In our 
fiscal year 1959, they numbered more than 70,000. 
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During the fiscal year which ended a little over a month ago—on 
June 30—we carried out more than 14,000 separate investigations, of 
which some 10,000 were based on complaints sent to us by aroused 

te fiscal 1958, 298 arrests were made, representin a 45-percent 
increase over the previous fiscal year. Arrests during the year ended 
June 30, 1959, rose to 315. ; 

While these latter figures show more successful action by the Post 
Office Department, they also indicate, I regret to say, the dogged per- 
sistence with which the obscenity racketeers battle to expand their 

ess. 

The members of this committee, I know, are keenly aware of the 
rise in juvenile delinquency. You also know of the hideous extent to 
which the obscenity racket is contributing to this increase. Equally as 
ominous, if not more so, are the indirect results of this vile traffic. 
Many children who are never exposed to obscene material can never- 
theless become victims of sex criminals who are affected by it. They 
can fall prey to the perverted imagination of the man who starts by 
pulling a little girl’s braid and ends by taking her life. ; 

What will the situation be in years ahead, if we do not fight to rid 
ourselves of this spreading malignancy ? 

First, we may expect that organized crime will take over the obscen- 
ity racket, with its vast revenue and profit, to a far greater and more 
vicious extent. 

It will victimize more and more of our children, both directly and 
indirectly, poisoning increasing millions of minds, and bringing sex 
crimes into far greater prevalence than even today. 

And overall, we can expect an ultimate breakdown in moral strength, 
and order and decency in this country. 

We have, as I have stated, made an excellent start toward halting 
this trend and bringing this problem under control. 

May I suggest to you now the thoughts of the Post Office Depart- 
ment as to where we proceed from here. 

First, amendatory legislation is needed to close loopholes in the law 
which hamper efforts to crack down on the mailers of obscene ma- 
terials to children. 

A most important piece of legislation in this field was passed by 
the Congress last year. That, of course, was the change in the law 
which now makes it possible to prosecute mailers of obscenity at the 
location where the obscene material is received. 

While the trials of many of these offenders thus removed from 
the benign courts in New York and Los Angeles, we are seeing an 
encouraging trend toward tougher sentences. Whereas before the 
offender usually escaped with a light fine or jail term which meant 
nothing to him, those found guilty now are apt to receive sentences 
up to 10 years and heavy fines. 

On July 31, this Department testified before the Granahan subcom- 
mittee of the House Post Office and Civil Service Committee concern- 
ing the provisions of H.R. 7379. This bill strengthens the admin- 
istrative procedure provided in 39 United States Code 259 ( a) and 
(b) against the use of the mails for fraudulent schemes and trafficking 
in obscenity. 


Senator Kerauver. Mr. Summerfield, will you wait just a minute? 
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We are glad to welcome Senator Hart, a member of the subcom- 
mittee; and, Senator Hart, I think you see an old friend of yours, 

Senator Harr. I see two old friends. One is General Summerfield 
and another is now a monsignor. That is even a better title, General, 

Mr. SummerrieLp. We are happy to see you here this morning, 
Senator, because I am sure our problem extends to Michigan as well. 

Senator Harr. Yes 

Mr. Sumerrievp. It is based upon suggestions and recommenda- 
tions by this Department. This is a very important measure from this 
Department’ s standpoint, and I was gratified to see that the subcom- 
mittee of the other House reported it favorably to the parent com- 
mittee last Thursday. 

Senator Kerauver. Mr. Summerfield, do you mind an interruption 
at this point? The bill we got passed last year allows the prosecution 
where the material is plac ed in the mail, where it is received, and 
anywhere along the line. Is that right? 

Mr. Summerrievp. That is right. Any State through which this 
material passes or at the place of destination and distribution, which 
has been a tremendous help to us, Senator. 

Senator Krerauver. How many prosecutions have been brought and 
how many indictments? 

Mr. Summerrietp. May I ask our Chief Inspector, Mr. David 
Stephens? 

Mr. Sreruens. I think eight prosecutions, Senator. 

Senator Keravver. I am “glac to hear this does help some. 

Mr. Steruens. There are quite a number additional pending at this 
time. 

Mr. Summerrtebp. I think the first decision, the first conviction 
had under this law resulted in 10 years’ imprisonment for a man and 
his wife. And those are the kinds of sentences that people understand. 

Senator Krerauver. Our experience has been that in Los Angeles 
particularly they get light sentences and small fines, change their 

names and the place w here they do business, and go right on doing 
business. 

Mr. SumMeERrrFIELD. That is correct, sir. 

Senator Keravuver. All right, sir. You may proceed. 

Mr. SumMerrteip. Our General Counsel, Mr. Warburton, is pre- 
pared to discuss at this subcommittee’s convenience the proposals 
which were incorporated in that measure as well as the general legal 
picture concerning the use of the mails for transmitting - obscenity. 

There can be no doubt, I am sure, as to the desire of the American 
people for legislation now fully capable of dealing with this vicious 
racket. 

The entrenched racketeers themselves, of course, will fight it with 
everything at their command. This includes the use of pawns who, 
knowingly or unknowingly, serve their cause by raising pious cries 0 

“censorship,” “freedom ‘of the press,” “civil liberties, * and so forth. 

Some of these pawns will say, of course, that they are not defending 
merchants of filth—they are in sympathy with the effort to stop porno- 
graphic mailings—but then, they will add, we dare not trample on the 
“civil liberties” of these poor merchants of filth, even though they are 
mailing to children, and so we must leave things as they are. 
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All this, may I say, is utter and deadly nonsense. Our society has 
many major provisions that protect minor children from corrupting 
or dangerous influences. ' ' 

Preventing the peddling of pornographic materials to children is no 
more a violation of civil liberties than is preventing the sale of liquor 
or dope to these children. 

The nation or community which does not fully punish persons 

uilty of any of these crimes Is tragically failing its duty. 

The American people will get these racketeers out of business only 
by providing for, and applying, enforcement measures and punish- 
nent fully appropriate to the crime. 

Let me pause here, for a moment, to make sure that I am not 
misunderstood. , ' 

As you well know, we have recently been involved in both admin- 
istrative and judicial actions concerning the mailability of the novel 
“Lady Chatterley’s Lover.” 

My position in this issue is well known. I shall continue to believe 
it is the right position, reflecting the duties and principles incumbent 
upon me in the responsibility I hold. 

However, this is not a part of our discussion today. Whatever your 
feelings on it may be, 1 would ask that you not mix them with the 
problem before us here. 

The traffic that profits on the corruption of youthful morals, 
through the sale of aan materials through the mail, is the object of 
condemnation by every decent-minded person in our country. 

It is extremely unfortunate that some well intentioned people ap- 
parently confuse liberty with license and unwittingly become the cat’s 
paws of dealers in obscenity. It has been aptly noted that there are 
many forms of perversion and that one of the most widespread and 
popular is the perversion of freedom. When this term is applied to 
contemptible schemes that prey on the weakness of human beings, 
and in particular teenage youngsters by distributing obscene ma- 
terials under the guise of freedom of speech or freedom of the press, 
our Nation’s treasured heritage is being weakened to an alarming 
degree. 

We are all in agreement that it must be stamped out. It is our duty 
to concentrate on this problem, and not let our determination to wipe 
it out be diverted by other issues. 

To make full use of the legislation available, the Post Office De- 
partment must depend upon the active support of the American 
public. 

Therefore, we hope the Nation’s press will continue to help us draw 
public attention to the menace of this racket, and to advise parents how 
they can assist in apprehending the mailers of filth to their children. 

It is difficult to see how our efforts can otherwise succeed, for get- 
ting adequate information to the public will be vital. 

These, then, I respectfully submit as the needs that lie before us: 

1. To close loopholes and strengthen the legislation in this field; 

2. To work closely with the civic-minded organizations that have 
joined with us in our efforts; 

38. To communicate to parents, and the public, the steps, we are 
undertaking and to secure their assistance and cooperation; 











12 CONTROL OF OBSCENE MATERIAL 


4. To help mobilize community support behind adequate law ep. 
forcement of local ordinances or State laws; 

5. To urge maximum enforcement everywhere of Federal legislation 
covering the mailing of obscene materials to children. 

Tf all of us work together in these ways, I am certain of the outcome. 
It will be a complete victory for decency and dignity in our Nation—, 
victory for our children and their future in a better America. 

Senator Krravuver. Thank you very much, Mr. Summerfield. 

Mr. Summerfield, as a member of the Juvenile Delinquency Syb. 
committee, we have had hearings from time to time on this problem 
in different parts of the United States, and as you say, I think that as 
a result of these hearings and similar efforts in the House at the present 
time by Congresswoman Granahan, laws have been strengthened 
from time to time. We will hear from your Solicitor as to details 
of what we can do about further strengthening the law. 

I had the privilege of visiting you last Thursday and I was amazed 
to see the kinds of materials being sent through the mails at the present 
time. It seems to be possibly viler than we have seen on previous oe- 
casions. I wish every member of the two subcommittees could have an 
opportunity to see the kind of filth that is being sent through the 
mails. And I know you would cooperate in arranging a time for 
members to come down to your office. 

Mr. Summerrretp. May I say this, Senator: I am very grateful to 
you for having spent the time you did with me last Thursday and 
viewing the type of material to which we have been testifying this 
morning, and I would like to extend to you, Mr. Chairman, and 
members of the committee a cordial invitation for them at their con- 
venience to visit with me in our office and see the subject matter of our 
hearing today. 

Senator Krravver. I believe that you invited the press covering 
hearings in the House to come down on some occasion. I know you 
extend the Senate press a similar opportunity if they wish to come. 

Mr. SumMerFrIevD. I would be very happy to, and they can come at 
any time at their convenience beginning immediately at the conclusion 
of this hearing today, sir, as well as the members of the staffs of the 
two subcommittees. We would be delighted to have you. 

I have several items here, Mr. Chairman, that I would like to have 
entered into the record. I think it might be of great interest to those 
who read the record following this hearing. 

First is an item called “Editorially Speaking.” It was prepared 
and written by the Reverend Daniel A. Poling, editor of the Christian 
Herald, which covers one segment of this question, which I would 
like to have entered into the record. 

Senator Krerauver. Yes. We will make this a part of the record. 
A splendid statement. 

(The document referred to is as follows :) 


EpIrorIALLy SpeaAKiNcG—It’s TIME For A NEw CruSADE! 


Christian Herald opposes political censorship and approves Postmaster Gen- 
eral Arthur E. Summerfield’s banning from the mails of Lady Chatterley’s Lover. 
Had he not banned it, tremendous impetus would have been given to the growing 
campaign for censorship. What about this book? 

Postmaster General Summerfield concludes that any literary merit the book 
may have is far outweighed by the pornographic and smutty passages and words 
so that the book as a whole is an obscene and filthy work. Harry T. Moore, 
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reviewing the novel in the New York Times Book Review, writes: It’s “essential 
innocence should long ago have been quietly accepted.” And he names it our 
century’s greatest romance. Archibald MacLeish, in the preface, writes: “Law- 

ce’s purpose here is the cleansing purpose of freeing humanity from the domi- 
ae. which seemed to him evil, of the abstract intellect and sterile will, by a 
non to the natural life of the body and the senses. * * * His admiration is 
ont wholeness and awareness and life.” | ; : 

Having read the book myself and dirtied my mind, I write now from firsthand 
knowledge my own criticism. I read objectively sans all inherited or acquired 
Puritanical prejudices and I hope with proper humility, having previously perused 
the favorable criticisms. The author has seduced and prostituted the English 
language. In this book is page after page after page of sex—sex in the sun 
and rain, in the hut and forest, at all times and places, sex with what should 
be unprintable conversation, sex with nasty words that appear in public only 
on the walls of ill-kept outhouses. The principal character is promiscuous. 

I find with the Postmaster General of the United States that, brilliantly 
written, Lady Chatterley’s Lover is vile and obscene, and I cannot escape the 
conclusion that it is the creation of a strangely disturbed and frustrated mind. 
In pinning the white ribbon on this novel, distinguished literary critics have 
given vast encouragement to the purveyors of smut and obscenity who fill the 
newsstands, flood the mails, and foul the minds of teenagers. I nominate Lady 
Chatterley’s Lover to the No. 1 spot in any bawdy house library. 

DANIEL A. POLIna, 
Editor of Christian Herald. 

Note.—If you are interested in joining a real crusade against smut and 
obscenity in the news and on the newsstands, send your name and address to 
me at Christian Herald. 

Aveust 1959 


Mr. SumMerFIELD. Then, if I may, I would like also to have entered 
into the record an address given by Cardinal Spellman, of New York, 
before the convention of the Fraternal Order of Eagles, Royal York 
Hotel, Toronto, Canada, on August 5. While it does not mention 
these particular hearings, the subject matter of that talk bears very 
heavily upon the subject we are discussing today. 

Senator Krerauver. Cardinal Spellman’s speech will be made a 
art of the record and we have a great deal of appreciation of his 
eadership in this matter. 

(The document referred to is as follows :) 


Appress oF His EMINENCE, FRANCIS CARDINAL SPELLMAN, AT THE CONVENTION 
DINNER OF THE FRATERNAL ORDER OF HAGLes, RoyaLt YorK Hore, Toronro, 
CANADA, AUGUST 5, 1959 


Dear friends, there are no words richer or more meaningful than the Ten 
Commandments; and there is one commandment which I believe, if honestly 
lived by men could bring true happiness and a just and enduring peace to all 
peoples and all nations of God’s earth. It is the most sacred and greatest 
declaration of all time, in which our Lord commands us fully and faithfully 
to love Him and Him alone, and plainly tells us that each is his brother’s 
keeper: “Thou shalt love the Lord thy God with thy whole heart, and with 
thy whole soul, and with thy whole mind * * * and thou shalt love thy neighbor 
as thyself.” 

It is upon this commandment that your Fraternal Order of Eagles was 
founded, your humane organization whose members, for more than 50 fruitful 
years, have tirelessly, selflessly served the sick, the sorrowing, the maladjusted; 
the very young, the aged, and the teenager. And the only measure of the 
Eagles’ giving is the need of their neighbors—their brothers. 

You have shown constant and compassionate interest in the welfare of all— 
those innocents, orphaned by the malice of men and those made fatherless by the 
guns of war; persons of all ages from the high chair to the rocking chair, the 
bedridden slowly wasting away, the neglected and the crippled desperately 
needing understanding and rehabilitation, as well as the healthy in body but 
sick in soul or in mind—all these have shared the strength of the Eagles, all 
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have known the warmth of their deep, personal devotion and assistance. Deeply 
and humbly grateful am I for the signal honor you bestow upon me, you who are 
yourselves distinguished by courageous sacrifice in the service of your fellow 
man. 

Since I have known it was to be my privilege to be with you this evening [| 
have meditated upon your many faceted, merciful works, especially the preser. 
vation of our countries’ youth. I do not say “guidance” because the difficulties 
of our youth daily become more acute until we are now faced with the task of 
actually saving our young people before we can effectively guide them. 

The Ten Commandments award has unique significance when applied to the 
youth of our present day society, because the commandments constitute a com. 
munication from Almighty God, a code of conduct given to us by our Creator, 
Actively to employ the commandments in our plans for the salvation of our 
children as God created and intended them to be, holds the only key to the 
achievement of a successful program of hope and help for today’s children, the 
mothers and fathers of tomorrow. 

In these perilous days, the biblical narrative of the Ten Commandments hag 
special significance. You will recall how Moses went alone to the top of the 
mountain to receive this divine communication and how, in his absence, the 
people grew restive and created for themselves a god of their own, a golden 
ealf. And they worshiped this graven image. You have raised the tablets 
of the commandments on the Clark County courthouse lawn ever to stand a 
reproach to all those in our age who have created their own god whom willfully 
they worship while constantly endeavoring to lure our Nations’ youth along 
the pathways of their own degraded, godless living. For adults to desert God 
is tragic, but to teach children to abandon Him constitutes a heinous crime, the 
brutal rape of souls. 

There are many forms of this perversion and perhaps the most widespread 
and popular is the perversion of “freedom.” When hypocrites apply this sacred 
term to contemplate schemes in order to prey on the weaknesses of unformed 
characters under the banner of “freedom of speech,” or “freedom of the press,” 
they are victimizing not only our children, but endangering our nations’ treas- 
ured heritage preserved for us by the precious blood of generations of our be- 
loved sons, fathers, brothers, and husbands. 

Who can measure the damage to the souls of our youth when our free 
doms are violated by traitors of true liberty and are twisted and wrought by 
them into weapons for our own destruction. Those who raise their voices 
in defense of the innocent, attempting to filter the moral smog from the at- 
mosphere of today’s degenerate, amoral society, in order to protect our young 
from the vipers who feed upon and fill their pocketbooks from the demoraliza- 
tion of our children, are often accused of witch hunting and censorship. And 
“censorship” has become a repugnant word. But censorship there must be— 
censorship of conscience—fashioned in the spiritual mold of the Ten Com- 
mandments. 

Pictures and books which corrupt and destroy the moral fiber and ideals of 
youth, these dangers must be eliminated if we are to discharge our sacred 
duties to our children. Thousands of dedicated men and women are striving 
by example and concerted efforts to protect and preserve our youth, our coun- 
tries, and our civilization from the fate of Sodom and Gomorrah, despite the 
determined efforts of vicious, venal enemies of youth, those evil men and women 
who deny the one true God and live in open defiance of His Ten Commandments. 

When discussing moral problems endangering our children people often limit 
themselves to the consideration of obscene material. Actually the problem is 
much wider in scope, striking at the very roots of man’s allegiance to God. 
Perversions cause unspeakable evils, but equally disastrous is the failure of 
justice to enforce laws to prohibit these evils. 

What then are we to do, what action shall we take to preserve and guide our 
children to godly living and love of neighbor? Shall we pass more laws to 
break, make more and longer speeches, cry “doom” in a louder voice? The 
time has long passed for such efforts as these. The only effective solution will 
be found when adults strive to live God’s Ten Commandments conscientiously 
and constantly making each and every one of us “his brother’s keeper’, which 
means too, keeper of his own soul. The Ten Commandments must be explained 
and demonstrated to our youth in the laboratory of daily living, and the instruc- 
tors must themselves be inflamed by love of God and neighbor, and thus by their 
own example save our Nations’ children from degeneration and destruction. 
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For more than 60 years the Fraternal Order of Eagles has worked for the 
welfare of our youth. This is perhaps the most important of your manifold 
activities because the object of your concern is the preservation of the real 


wealth of our nations—the salvation of our children living in freedom under 


od. , : 
“ss dear friends, are my reflections on the credo expressed in your manual: 
wey, 


ux * * freedom under God’s law in our world is the Eagle’s goal.” May God 
bless your work. May He give you the strength to carry your ideals to yet 
higher peaks on the wings of your Eagle—God’s Ten Commandments! 


Mr. SummerrteD. I have three more items, Senator, if I may. 

Senator Kerauver. Yes. 

Mr. Summerrte.p. I received a letter this morning from His Emi- 
nence Cardinal O’Hara in which he enclosed an editorial that appeared 
in the Catholic publication the Catholic Standard and Times, an 
editorial entitled “Label It Poison and Lock It Up.” It is a very 
powerful editorial which I think would be of interest. 

Senator Kerauver. It will be made a part of the record. 

(The document referred to is as follows :) 


[From the Catholic Standard and Times, Philadelphia, Aug. 14, 1959) 
LABEL It POISON AND Lock It UP! 


Some 30 years ago a State university in the Middle West selected as its presi- 
dent a gentleman whose “liberal” aphorisms were grist for the reporters. 

When he assumed charge of the university he announced that “anyone with a 
message” would be welcome to deliver it at the university. 

Before the end of his first year in office he canceled an anounced lecture by 
Sir Bertrand Russell “in the name of common decency.” 

In the intervening 30 years “common decency” lost so much ground in the 
means of communication and in the courts that our national moral status 
seemed hopeless. 

Now the trend is in the other direction and we must encourage it. 

A few commonsense leaders like J. Edgar Hoover and Postmaster General 
Summerfield are rallying the forces of good to wipe out juvenile delinquency 
and stop its greatest breeding ground—pornographic literature, motion pictures, 
and the like. 

We now have a chance in Pennsylvania to stand up and be counted under the 
banner of “common decency.” The State house of representatives has before 
it for a vote a bill (Senate bill 373) that meets the objections leveled in 
the latest decision of the U.S. Supreme Court against a censorship law. Since 
the objections are met, the proposed legislation would permit the lawful authori- 
ties of Pennsylvania to take action against anyone who offends by the public 
showing of an obscene film. 

We still have protection against poison, and heavy penalties are laid on those 
who fail to label poison for what it is and/or who are remiss in their duty to 
guard it against unwarranted handling and use. 

We have this protection in common with animals. What we ask now is some- 
thing proper to man: the right for the State to label moral poison and lock it 
up. Our Nation needs the moral fiber and the courage of youth, guided by 
common decency. 

The issue involved is moral, not political. Furthermore, although this appeal 
is made in the name of the natural law and its tenet of common decency, I add 
a word to Catholics to remind them of their obligation to conform their conduct 
to the Ten Commandments and to use the Sacraments and prayer as the most 
powerful aids to keep the Commandments. 

If you stand for what is right, ask for the bill as it stands—without amend- 
ments, lest these be manipulated to destroy the legislation and defeat its 
purpose. 

Put the label on moral poison and lock it up. 

JOHN CARDINAL O’Hara, C.S.C., 
Archbishop of Philadelphia. 


_Mr. Sumerrreip. And then I had sent to me the other day a pub- 
lication, of which I have a duplicate here, a photostatic copy, of the 
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Magazine Industry Newsletter dated August 1, New York City 
“The Publishing Pulse.” I would like to read just a few lines and 
submit this for the record. 

Senator Kerauver. Very well. 

Mr. SUMMERFIELD (reading) : 


Dear Supscriser: Censorship drives in Indianapolis and Dallas assume @ 
serious status. 


The words “assume a serious status” are italicized. 
“Governor Handley organizing drives in 92 counties.” 
The figure “92” and the word “counties” are italicized. 
“Houston drive against magazines also spreading to paperbacks,” 
Houston” and the word “drive” and the word “paperbacks” are 
italicized. 


There’s a growing wave of feeling throughout the country that the communi- 
cation media have become infected by obscenity. 

Citizens groups in many localities—backed by police departments—are on a 
rampage of cleanup campaigns. It’s a dangerous situation which can do a Jast- 
ing damage to magazine and book distribution. Many retail drug groups are 
threatening to throw out their magazine and book departments. 

There is no question but that there is a flood of terroristic and pornographic 
publications on the newsstands. Popular indignation is being fanned by civic, 
religious, and political groups. 

Typical are recent drives in Indianapolis—now spreading through Indiana— 
and in Houston. 

On June 17, deputies from the office of Marion County Sheriff Robert O’Neal 
arrested 19 retailers in Indianapolis on charges of violating Indiana’s obscenity 
laws by displaying or selling objectionable literature. 

The arrests were based upon a list of 72 magazines referred to by the Citizens 
Committee for Decent Literature as “objectionable” and “obscene.” 


That gives you the tenor of the document. 

Senator Kerauver. Do you wish to submit the rest of the docu- 
ment ? 

Mr. Summerrievp. Yes. I would like to have the entire document 
be made a part of the record. 

Senator Keravver. It will be made a part of the record. 

(The document referred to is as follows :) 


[From the Magazine Industry Newsletter, New York, Aug. 1, 1959] 
THE PUBLISHING PULSE 


Dear Supscriser: Censorship drives in Indianapolis and Dallas assume @ 
serious status. Governor Handley organizing drives in 92 counties. Houston 
drive against magazines also spreading to paperbacks. 

There’s a@ growing wave of feeling throughout the country that the com- 
munication media have become infected by obscenity. 

Citizens groups in many localities—backed by police departments—are on a 
rampage of cleanup campaigns. It’s a dangerous situation which can do a 
lasting damage to magazine and book distribution. Many retail drug groups 
are threatening to throw out their magazine and book departments. 

There is no question but that there is a flood of terroristic and pornographic 
publications on the newsstands. Popular indignation is being fanned by civic, 
religious, and political groups. 

Typical are recent drives in Indianapolis—now spreading throughout In- 
diana—and in Houston. 

On June 17, deputies from the office of Marion County Sheriff Robert O’Neal 
arrested 19 retailers in Indianapolis on charges of violating Indiana’s obscenity 
laws by displaying or selling objectionable literature. 

The arrests were based upon a list of 72 magazines referred to by the Citizens 
Committee for Decent Literature as “objectionable” and “obscene.” 
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Sheriff O’Neal supervised the crackdown—using the list of publications which 
his office had prepared. 

The original retailers who were arrested were all retail druggists. When 
they appeared in court last week there was a crowd of indignant citizens both 
in the courtroom and outside who booed them * * * and carried on a demon- 
stration. 
a= Kuebel—manager of the Koch News Co., local wholesaler—was arrested. 

In addition to independent retailers, the manager of the Haag Drug Stores 
was arrested. ‘ : a 

Haag sent out a bulletin to all of their stores giving them a list of the 72 
different magazines that they had instructed Koch News not to deliver to them. 
They told the store managers that they should carry all high-class magazines 
they had previously carried * * * provided their names were not on this list. 
We quote from their bulletin: } 

“The purpose of the citizen’s committee, who instigated this drive, was to 
get off of the counter all objectionable magazines, books and greeting cards. 

“Since that is their objective—and while the heat is on and until sometime 
in the near future when we can find out more about this subject, I feel that 
we should not let ourselves be liable for any more arrests. Therefore, we are 
asking you to delete what you feel is objectionable and to take those magazines, 

ket books, and certain greeting cards off of your counters and racks. 

“The Koch News Co. is screening all magazines before they are delivered 
to you * * * but we still want you to check all incoming literature and use your 
good judgment as to whether they should be displayed.” 

Out of town stores in the Haag chain were asked to also comply with this 
bulletin “as this situation can pop up in your county.” 

Here are the list of magazines which were on the police department’s list: 


1. Capers 37. Escape 

2. Satan 38. The Lowdown 

8. Playboy 39. Good Humor 

4, Scamp 40. Confidential 

5. Jem 41. Monster Parade 

6. Monsieur 42. True Mystery 

7. Mr. Stag 43. Behind the Scene 

8. Sir 44. Bronze Thrills 

9. Mad 45. Revealing Romances 
10. Untamed 46. True Life Secrets 

11. Peril 47. Eeole I art 

12. Escapade 48. Marriage and Love Confessions 
13. Amazing Detective 49. Secrets 

14. Follies 50. Real Story 

15. Fury 51. National Enquirer 

16. Gent 52. Scene 

17. Tan 53. Police Gazette 

18. Jackpot 54. Uncensored Confessions 
19. Man’s Adventure 55. Personal Romances 
20. Male 56. Good Humor for Man 
21. Man 57. Uncensored 

22. Nugget 58. Hush Hush 

28. Man’s Illustrated 59. Stag 

24. Show Place 60. Police Detective 

25. Hit 61. Front Page Detective 
26. High 62. Pix Annual 

27. Rogue 63. Cartoons for Men Only 
28. Glance 64. Escape to Aventure 
29. The Girl Watcher 65. Real War 

30. Real Man 66. People 

31. Swank 67. Tempo 

82. Play 68. Bold 

33. The Dude 69. Picture Scene 

34. Ace 70. Quick 

35. G—Eyefuls 71. Vue 

36. Cabaret 72. Male Life 


The above magazines were listed in the June 18 issue of the Indianapolis 
Star and Times, a total of 72 different titles. 

But after a search warrant was served on the Koch News Co., only 42 of these 
titles were located on the premises of the wholesaler. 
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Here are the national distributors handling these magazines—and the totg) 
number of titles on the objectionable list distributed by each: 


Kables News Co., 22. Empire News Co., 1. 
Capital Distributing Co., 6. Johnson Publishing Co., 1. 
Independent News Co., 9. Good Publishing Co., 1. 
Publishers Distributing Corp., 14. National Enquirer, 1. 

Ace Distributing Co., 8. Imperial, 1. 

Dell, 1. Hill, 1. 


In another bulletin sent out by Haag Drug Co. to their store managers they 
stated : . 

“We personally believe that some of these titles should never be put back ip 
our stores, but that others possibly may be reinstated at a later date after we 
have had time to analyze them here at headquarters. You will be advised ig 
any of them are reinstated. 

“At first glance it would seem that some other magazines that enjoy a very 
high reputation carry articles that are just as objectionable as anything in the 
attached list. We would like for you to continue carrying all of the high-class 
magazines that you have previously carried provided their names are not on the 
attached list.” 

The general situation in Indianapolis has not improved. Because of extensive 
newspaper publicity given the raids all of the retailers are now censoring al] 
of the magazines and books that they receive. About 5 percent of the dealers 
have closed their magazine departments. 

The problem is @ grave one as the Indianapolis affair is having a far-reaching 
effect on the entire Midwest. 

In Anderson, Ind., law enforcement authorities served notice that dealers and 
distributors of 108 “obscene” publications may be arrested. 

It should be recognized that the raids are being conducted not only against 
the girly magazines but also publications under the broad category of “carrying 
illustrations of crimes committed, the acts and pictures of criminals, desperadoes, 
and of men and women in lewd and sexually suggestive positions and postures, 
the dress or shortage thereof, the contents of which are too lewd, lascivious, and 
licentious to be set out herein, or to encumber the records of this court.” 

Governor Handley has launched a “shame” campaign to rid Hoosier news. 
stands of “trash” and “girly strip” magazines. 

The Governor asked his youth council to organize drives in each of the 9 
counties to mold public opinion “against the contributors to juvenile delinquency.” 

The Governor is holding news conferences to enlist public opinion and force 
magazine distributors to eliminate smut from newsstands. 

In Houston, Tex., the police department was first ordered to remove from 
newsstands “every magazine that shows a bare leg.” 

However, this was quickly softened by the action of the Harris County News 
Co. to include only 11 specific publications. (They pointed out that the original 
edict would affect practically every magazine on the stands. ) 

The 11 magazines ordered withdrawn from Houston newsstands are: 


Playboy Roto-Rama 
Rogue Bold 

Nugget Gala 

People Ace 

Today Modern Man 
Gem 


Other magazines seized by police are sent directly to the newsstands by the 
publishers. 

The Houston Chronicle—which has been giving considerable space to the situa- 
tion—in a recent news story brought out the fact that lewd paperbacks were 
untouched by police raiders sofar. We quote: 

“Vulgar, indecent and even obscene books, largely paperbacks, are on sale 00 
Houston newsstands. 
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“These books, obviously designed to pander to the young, morons, or perverts, 
appear far more harmful than do the so-called girly magazines seized in recent 
police raids. ; ; . : 

“Their covers and cover blurbs leave no doubt as to their purpose—to promote 
sex and perversion. 

“So far, police have not touched these types of books but have made arrests 
for magazines of the ‘leg art’ type, which appear to the disinterested observer to 
be far less vicious. Some of the blurbs read as follows: ; 

“Lesbian love in the Village ;” “A novel of love become corruption, of two who 
have each other’s bodies * * * ae pitiless exposé of the depravity of the true 
dope addict, who takes lovers without number ** *;” “Their immoral affairs 
degenerated into a series of shameless orgies.” a ; , y 

“The covers usually are of half clad girls in positions which are not puritanical, 
to say the least.” 

The recent “mass hysteria” over magazines was aroused to a high piteh 
throughout the country when the Postmaster General decided the book “Lady 
Chatterley’s Lover” was unfit to be sent through the mail. 

On the August issue of the Christian Herald, Rev. Dr. Daniel A. Poling, editor, 
supported the Post Office ban on the novel by D. H. Lawrence. 

He said that the book was “vile and obscene,” although “brilliantly written.” 

His editorial was headed “It’s Time For a New Crusade.” In a footnote, he 
urged readers interested in “joining a real crusade against smut and obscenity in 
the news and on the newsstands” to send their names and addresses to him at 
the New York office of the magazine. 

Legitimate publishers and distributors are all endangered because of the mass 
hysteria which is sweeping the country, reminiscent of the literary purges in 
Germany and Russia. 

As always, local censorship boards, usually inexperienced and worked up to an 
emotional pitch, go overboard in their zeal. 

Where to draw the line of demarcation becomes obscured—and the innocent 
and guilty suffer alike. 

Bearing the brunt of the situation is the local wholesaler and the retailer. 
Many drugstores and grocery stores, particularly, are already taking action by 
throwing out the entire magaine department or confining the sale to such a 
small list of titles that inadequate rack display results in such small sales that 
the department is no longer profitable. 

The present situation is one that demands top attention and action from the 
entire industry. 

MEN, MAGAZINES AND MISCELLANY 


People—Appointments at Life: Hugh Moffett, national affairs editor, has been 
appointed assistant managing editor. Roy Rowan, formerly chief of the news 
bureau in Chicago, will succeed him and will have the rank of senior editor. 
Robert Ajemian, who has been chief of national affairs reporting staff in New 
York, will succeed Rowan as Chicago bureau chief. Vincent J. (Bud) Brosna- 
han, formerly associate advertising manager in charge of the New York office, 
appointed to the new post of eastern sales manager. James J. Dunn, previously 
assistant advertising sales manager in New York, appointed to the new post of 
western sales manager, with headquarters in New York. Frederick L. (Bud) 
Redpath, Chicago advertising manager, succeeds Brosnahan of the New York 
office. Lee Heffner, assistant New York manager, has been named Chicago 
sales manager—Arthur Windett has rejoined Newsweek as director of develop- 
ments. He was advertising director from 1952 to 1955; since 1956 has been 
director of sales development of the Chicago Daily News—Reginald K. Brack, 
formerly with Pottswoodbury, has joined the advertising staff of Satevepost— 
Donald L. Curtiss opening his own office at 585 Fifth Avenue, as a shopping 
center consultant. For the last 12 years at Redbook, first as promotion manager 
and then as director of shopping center merchandising, he edited the first 
newsletter in the field. He will announce his own publishing enterprise in the 
fall—Margaret Bell, former assistant editor and publisher of Seventeen, has 
been appointed feature editor of Family Weekly—Alden James has resigned as 
executive vice president and advertising director of United Newspapers Maga- 
zine Corp., publisher of This Week. While Mr. James’ posts remain vacant, 
John R. O’Connor has been named vice president and advertising sales manager. 
He had been eastern regional sales manager—William J. Caddick has been 
named manager of the western sales division of MacFadden Publications—Herb 
Olsow, former sales manager of Reuben Donnelley and advertising.manager of 
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Ziff-Davis, has been named advertising director of Living Music 





f ‘Olga Curtis, 
former women’s editor of International News Service, to Parade with the same 


title—-Ed Hamm, upped to eastern retail merchandising manager of Curtis— 
Tom Giglia made circulation manager at Publishers Distributing Corp.—Hilda 
Livingston Lindley leaving NAL to joint Bernard Geis Associates as director of 
advertising promotion and subsidiary rights—Francis M. Paulson appointeg 
boating editor of Field & Stream. 


MAGAZINES 


Ladies’ Home Journal announces a new circulation base of 5,700,000, and a 
rate increase of approximately 8.9 percent effective with January 1960 issyue— 
Time, Inc., net income for first half of 1959 was up 13.2 percent over first ¢ 
months of 1958: $6,043,800, or $3.09 per outstanding share, as compared with 
$5,340,000, or $2.73 per share for first 6 months of 1958. Revenues were up 
$7,392,400 to a total of $131,802,400. Costs and expenses were up $6,505,900 to 
a total of $120,815,300—Net profits for McCall Corp. in first half of 1959 showeg 
a 10 percent increase with a total of $789,622 or $1.22 a share over first half 
1958 earnings of $719,386 or $1.11 a share. Net sales were $36,261,740, an all. 
time high. * * * 


Mr. Summerrievp. Last, Mr. Chairman, Iwould like to have placed 
in the record an editorial of September 2 from the Indianapolis Times, 
outlining the outstanding work of Governor Handley. 

Mr. Keravver. It will be printed at this point in the record. 

(The document follows :) 


{From the Indianapolis Times, Sept. 2, 1959] 
SANE Way TO SmMuT CONTROL 


Governor Handley has launched a “crusade against smut” that seems to us 
to have the best, if not the only, chance to succeed of any of the several so far 
undertaken. 

His plan strikes at the roots of the problem. 

Instead of blunderbuss-type “raids” of dubious legality that in the past have 
helped to defeat their own excellent purposes, the Governor proposes to mobilize 
the public opinion that obviously already exists in overwhelming majority against 
the distribution of obscene literature, and which in our opinion is the only force 
that can cope with it. 

To that end he has assigned the Governor’s Youth Council, a statewide group 
already active in various areas, to the job. It will invite the cooperation of all 
organizations concerned with the problem, and enlist more, in every county of 
Indiana, including wholesale and retail distributors of magazines and books, 
city and county officials, parent-teacher associations, the Indiana Council of 
Churches and the Citizens for Decent Literature, and various others. With such 
forces working together on a sane and reasonable program there appears to 
us very little doubt that objectionable printed material can quickly be driven 
off the magazine racks—and permanently. 

Not everyone, perhaps, will agree completely on just what specific publications 
are objectionable, which are acceptable, for sale. They never have sofar. That 
need be no bar to establishment of reasonable standards, though, which will be 
generally satisfactory to most of the people of any community. 

Such standards can neither be established nor maintained, however, by arbi- 
trary force. 

This program the Governor proposes takes into account realistically the 
obvious fact that nearly all those in the business of selling printed matter of 
whatever kind and at whatever level, are just ordinary decent citizens them- 
selves, with no conscious intent to peddle pornography and certainly no desire 
to destroy the good will on which their business is built by flaunting offensive 
material on their display racks. 

If the Governor’s program does succeed, as we have every reason to believe 
it can, there should be no great difficulty in defining of such reasonable stand 
ards, and gaining the fullest cooperation to maintain them. 


Senator Keravuver. Mr. Summerfield, can you tell us your estimate 
of the size of this business, insofar as the mails are concerned ? 
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Mr. Summerrietp. Yes. It is quite clear to us that the volume of 

mail in dollars of this business is in the area of one-half a billion 
a year. 
ee Keravver. $500 million a year? 

Mr. SummerFrIeLD. That is right. ; 

Senator Kerauver. That is the volume of business that is going 
through the mails, or they are attempting to send it through the 

ils. 
ie. SummMerFIELD. That isright. _ 

Senator Krerauver. This is a considerable increase over previous 
years, is it ? ae 

Mr. SumMERFIELD. It is, sir. 

Senator Kerauver. Senator Hart, do you have some questions you 
wish to ask ? oe 

Senator Harr. I think I should ask the question of the Solicitor. 

[apologize for arriving late, General. z- 

Senator Kerauver. We are going to have the Solicitor testify at a 
later time, Senator Hart, in detail, about the provisions of the bills. 

Senator Harr. In the Postmaster General’s statement, he referred 
to the fact that in the House favorable action had been obtained on 
ELR. 7379, and I wondered if H.R. 7379 was contained in the Kefauver 
bill that is before us or whether it is not. 

Mr. SuMMERFIELD. General Counsel Warburton will answer that 
question. 

Mr. Warsurton. Senator Hart, the House subcommittee, as the 
Postmaster General pointed out, reported the bill H.R. 7379 to the 
full House. The full House has reported the bill out, and I under- 
stand it will be on the floor on Monday or Tuesday coming. The 
measure that Senator Kefauver, with other Senators, has sponsored, 
S. 2562, deals with the important aspect of the bill H.R. 7379. There 
are some other parts of H.R. 7379 that did not appear in the Senate 
bill, and it is upon these points that I will be available, at the sub- 
committee’s convenience, to discuss. 

Senator Hart. Thank you very much. 

Senator Kerauver. I think we might have H.R. 7379 printed in 
the full record for the benefit of the Senators. 

(H.R. 7379 is as follows :) 


(H.R. 7379, 86th Cong., 1st sess., Rept. No. 945] 
[Omit the part in brackets and insert the part printed in italic] 


A BILL To amend the Act of July 27, 1956, with respect to the detention of mail for 
temporary periods in the public interest, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Act of July 27, 1956 (70 Stat. 699; 
Public Law 821, Eighty-fourth Congress; 39 U.S.C. 259b and 259c), is amended 
to read as follows: 

[“(a)(1) When the Postmaster General determines during proceedings be- 
fore him that in the administration of the Act of August 16, 1950 (39 U.S.C. 
259a), such action is in the public interest, he may enter an interim order direct- 
ing that mail addressed to any person be detained by the postmaster at the post 
Office of delivery for twenty days from the effective date of the order.] “That 
(a)(1) when the Postmaster General determines that such action is in the pub- 
lic interest because of the obscene, lewd, lascivious, indecent, filthy, vile, or 
fraudulent nature of the material involved, during proceedings before him in 
the administration of section 3929 of the Revised Statutes (17 Stat. 322; 39 
U.8.C. 259), as amended and extended by the Act of March 2, 1895 (28 Stat. 964; 
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_ 


39 U.S.C. 259), section 4041 of the Revised Statutes (17 Stat. 323; 39 U.S.¢. 732) 
as amended, and the Act of August 16, 1950 (64 Stat. 451; 39 U.S.C. 259a). he 


may enter an interim order directing that mail addressed to any person be de. 


tained by the postmaster at the post office of delivery for forty-five days from 
the effective date of the order. Notice of the order, advising the person of the 
detention and setting forth in specific detail the reasons therefor, together with 
a copy of this Act and such Act of August 16, 1950, shall be sent forthwith py 
registered or certified mail to the person at the post office at which such majj 
is to be detained. 

2) Any person against whom an interim order is issued may petition in the 
United States district court for the district in which the post office at which 
such mail is held or detained is situated for an injunction restraining the post. 
master from enforcement of the order if the issuance of the order was arbitrary 
or capricious. y 

“(3) Unless (A) the Postmaster General has been so restrained or (B) the 
Postmaster General files, within twenty days of the date of the interim order, a 
petition in the United States district court for the district in which the mail is 
detained is situated, and prior to the expiration of the interim order obtains an 
order directing that mail addressed to the person be detained for such further 
period as the court determines, an order for the detention of mail addressed to 
a person expires at the end of the forty-five days after the issuance thereof. 
Notice of the filing of such a petition shall be given forthwith by the clerk of the 
eourt in which it is filed to the person, at the post office at which the mail is 
being detained, or otherwise as the clerk of the court determines to be appro 
priate, and the person shall have five days in which to appear and show cause 
why the order should not issue. 

(4) If, upon all the evidence before it, the court determines that the con- 
tinued detention of the mail is in the public interest, it shall forthwith issue an 
order directing that mail addressed to that person be detained by the postmaster 
at the office of delivery until conclusion of the proceeding by the Postmaster 
General or until further order of the court. 

“(5) If, upon all the evidence before it, the court determines that the con- 
tinued detention of the mail addressed is not in the public interest, it shall dis- 
miss the petition and order all mail addressed to him detained in any post office 
to be released forthwith for delivery. 

(6) An appeal from the order of the court shall be allowed as in civil causes, 
An order of the Postmaster General or of the district court, under this section, 
may be dissolved by that court at any time for cause, including failure to con- 
duct expeditiously the proceedings instituted against the person before the Post- 
master General with respect to the Act of August 16, 1950 (39 U.S.C. 259a). 
When, under any order authorized by this Act and such Act of August 16, 1950, 
to be issued by the Postmaster General or the district court, a person’s mail is 
detained by the postmaster at the office of delivery, that person may examine 
the mail and receive such mail as clearly is not connected with the alleged un- 
lawful activity. 

“(b) Action by the Postmaster General in issuing the interim order provided 
for herein and petitioning for a continuance of an order under this section is 
not subject to the requirements of the Administrative Procedure Act (5 U.S.C. 
1001 and the following.) 

“(c) A person aggrieved by a final order of the Postmaster General issued 
pursuant to the authority contained in the Act of March 3, 1879 (20 Stat. 359; 
89 U.S.C. 224), the Act of March 2, 1889 (25 Stat. 873; 39 U.S.C. 255), section 
8929 of the Revised Statutes (17 Stat. 322; 39 U.S.C. 259) as amended and 
extended by the Act of March 2, 1895 (28 Stat. 964; 39 U.S.C. 259), the Act of 
August 16, 1950 (64 Stat. 451; 39 U.S.C. 259a), section 4041 of the Revised 
Statutes (17 Stat. 323; 39 U.S.C. 732), as amended, and sections 1461 and 1463 
of title 18, United States Code, may obtain a review of the order in the United 
States court of appeals for the circuit in which he resides or has his principal 
place of business, or in the United States Court of Appeals for the District of 
Columbia Circuit, by filing with the court, within thirty days after the entry 
of the order, a written petition praying that the order of the Postmaster Gen- 
eral be modified or be set aside in whole or in part. He shall file a copy of the 
petition with the Postmaster General, and thereupon the Postmaster General 
shall certify and file in the court a transcript of the record upon which the order 
complained of was entered. The finding of the Postmaster General as to the 
facts shall be conclusive if supported by substantial evidence in the administra- 


in 
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tive record. The filing of an appeal under this subsection shall not operate as a 
stay of the order of the Postmaster General. ' ; 

“(d) The provisions of subsections (a) and (b) of this section shall not apply 
to mail addressed to publishers of publications which have entry as second-class 
matter under the Act of March 3, 1879, as amended (20 Stat. 358; 39 U.S.C. 221, 
and the following), or to mail addressed to the agents of such publishers.” 

Senator Kerauver. Anything else, Senator Hart? 

Thank you very much, Mr. Summerfield, for your appearance. 

Mr. SumMERFIELD. Thank you, Senator Kefauver. 

Senator Harr. Let me say this: I am just as sensitive and as aware 
as anyone, I think, of the sometimes automatic reaction against any 

ublic official who undertakes to lock up the poison, as Archbishop 
O’Hara’s editorial suggested, and perhaps I have been guilty of some 
of these automatic reactions myself in the past—expression of free- 
dom, civil liberties, and all the rest of it. 

I think that I would like to take this moment to congratulate a very 
courageous citizen of Michigan for being willing to take the rap that 
comes with the job and effectively portraying to the parents of 
America especially the disaster that this thing can bring home if we 
don’t effectively fight it. My congratulations to you, General Sum- 
merfield. 

Mr. Summerrietp. Thank you very much for your generous com- 
ments. 

Senator Kerauver. I want to join in commending you, too, Post- 
master General. 

Mr. Summerrietp. Thank you. 

Senator Keravuver. We will be working very closely with you. 

Mr. SummerrreLD. Thank you. I hope as many of the authorized 
members of the press as can will take advantage of our invitation, and 
the members of the staff. 

Thank you. 

Senator Kerauver. May I ask our other witnesses their time situa- 
tion? We had scheduled Dr. Poling to be the next witness, and then 
Dr. Mark to follow. Iunderstand that you, Monsignor Donnellan and 
Monsignor Guilfoyle, have engagements in New York and that you 
would like to return early, or as soon as possible. 

Would you like to get away, too, Dr. Poling? 

Dr. Potine. Well, I had explained to Mr. Bernstone my own situa- 
tion which is complicated by a medical matter. My testimony will be 
very brief. 

Senator Kerauver. Very well, we will hear you at this time, and 
then we will try to accommodate the monsignors. 

The subcommittee is delighted to have Dr. Daniel A. Poling of 
Philadelphia, who is editor of the Christian Herald magazine and 
president of the World’s Christian Endeavor Society. Dr. Poling 
is an outstanding religious leader and an outstanding citizen of our 
country. 

We will hear from you at this time, Dr. Poling. 


STATEMENT OF DR. DANIEL A. POLING, EDITOR, CHRISTIAN 
HERALD 


Dr. Potane. Senator Kefauver, I found myself embarrassed by a 
. x ~ , e! . e od 
sentence In General Summerfield’s testimony found on page 7, where 
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he said, in referring to “Lady Chatterley’s Lover,” that he would ask 
that we not mix this problem with the one before us. And in my 
correspondence with the representatives of this subcommittee I haq 
made clear that my own testimony would include what I had writtey 
about “Lady Chatterley’s Lover” and I just now raised the question 
with the general because I did not wish to appear out of harmony with 
his recommendation. He stated that that, however, applied only to 
his testimony. : 

Senator Keravuver. Both matters are before us and you go ahead 
and testify. 

Dr. Porting. All right, sir. Thank you very much. 

Senator Kreravuver. We have your statement here, Dr. Poling, 

Dr. Pottne. Yes. And I have corrected the statement. Mr. Bern. 
stone has the corrected copy for the record because there were some 
mistakes in it as it appeared on the table. 

In the August 1959 issue of Christian Herald magazine I wrote an 
editorial titled “It’s Time for a New Crusade.” Since this editorial 
supported the Postmaster General’s banning from the mails of “Lady 
Chatterley’s Lover,” I enter it here as my principal statement to your 
subcommittee : 


Christian Herald opposes political censorship and approves Postmaster Genera] 
Arthur E. Summerfield’s banning from the mails of “Lady Chatterley’s Lover,” 
Had he not banned it, tremendous impetus would have been given to the grow- 
ing campaign for censorship. What about this book? 

Postmaster General Summerfield concludes that any literary merit the book 
may have is far outweighed by the pornographic and smutty passages and words 
so that the book as a whole is an obscene and filthy work. Harry T. Moore. 
reviewing the novel in “The New York Times Book Review,” writes: 

“Lawrence’s purpose here is the cleansing purpose of freeing humanity from 
the domination, which seemed to him evil, of the abstract intellect and sterile 
will, by a return to the natural life of the body and the senses * * *, His 
admiration is for wholeness and awareness and life.” 

Having read the book myself and dirtied my mind, I write now from firsthand 
knowledge my own criticism. I read objectively sans all inherited or acquired 
puritanical prejudices, and I hope with proper humility, having previously 
perused the favorable criticisms. I believe the author has seduced and prosti- 
tuted the English language. In this book is page after page after page of sex— 
sex in the sun and rain, in the hut and forest, at all times and places, sex with 
what should be unprintable conversation, sex with nasty words that appear in 
public only on the walls of ill-kept outhouses. The principal character is 
promiscuous. 

I find with the Postmaster General of the United States that, brilliantly 
written, “Lady Chatterley’s Lover” is vile and obscene, and I cannot escape the 
conclusion that it is the creation of a strangely disturbed and frustrated mind. 
In pinning the white ribbon on this novel, distinguished literary critics have 
given vast encouragement to the purveyors of smut and obscenity who fill the 
newsstands, flood the mails, and foul the minds of teenagers. I nominate 
“Lady Chatterley’s Lover” to the No. 1 spot in any bawdy house library. 


Since the appearance of the editorial more than 500 personal letters 
supporting it have been received from our subscribers. I may say 
that the number is now 600. This is an almost unprecedented editorial 
response. There have been, I must add to that, only three negative 
replies. 

“Lady Chatterley’s Lover” contains in its 365 pages 68 instances or 
incidents which describe the sex act with no omitted detail and with 
the use of words, often repeated, that are, as I have already said, to 
be found only on the walls of ill-kept outhouses. On being invited 
to debate the matter on television, I could only make the point that 
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I could not support my position adequately because I would not use 
the language, and indeed could not on the air, that supported my posi- 
tion. ‘lo illustrate, on the last two pages of this novel—pages 364 
and 365—Lady Chatterley’s lover, or principal lover since she had a 
number, in his final letter to the lady uses the four-letter word, the first 
letter of which is f and the fourth letter k, seven times. Earlier in 
the novel, this word is used conversationally in the drawing room of 
Cord Chatterley with the lady present. - 

Isay again that I, personally, and Christian Herald oppose political 
censorship and that we approve the Postmaster General’s banning 
from the mails of “Lady Chatterley’s Lover.” I repeat that it is our 
belief that had he not banned it tremendous ao would have been 
given to the campaiga for censorship. And make no mistake about it, 

istinguished chairman, there is such a campaign rising in the United 
States. This particular novel and its cordial reception by some 
highly regarded literary critics, with certain court decisions in its 
favor, has roused a tremendous growing sentiment in the United 
States favoring drastic measures to at least stem the rising tide of 
smut and pornography that crowd our newsstands and still sweep 
over the adolescent life of America. 

I would express my unqualified appreciation of the Postmaster 
General’s office and of the post offices generally throughout America 
for what is now being done to meet the growing challenge of an evil 
that is almost incredible. I am not competent to advise these com- 
mittees, but these committees are fully competent, I know, to direct 
congressional action in strengthening laws that already exist or toward 
the passage of new statutes as may be recommended by the Postmaster 
General. I support the three bills presently before these committees. 

Finally, I would enter on the record here the resolution passed by 
the International Society of Christian Endeavor at its convention 
held in Philadelphia, July 6-11 this year, just last month. Among 
other resolutions passed, this registered delegation of more than 5,000 
speaking for more than 1 million of their associates went on record 
declaring their support of efforts now being made to outlaw various 
items and publishing of pornography. Not to be lightly regarded is 
the business of greeting cards—too many of these are suggestive and 
even vile, and the resolution of these young people, Mr. Chairman, is 
as follows, and I read it and submit it. 


In view of the increasing volume of morally undesirable publications being 
offered to the public, (1) we urge owners of local newsstands not to display or 
sell vulgar and obscene literature; (2) we affirm and support the Post Office 
Departments of North America in their efforts— 


these young people came from Canada as well as the United States— 


to prevent the sending of obscene literature and pictures by mail; and (3) we 
urge the members of responsible legislative bodies of our nations to support 
stricter laws to prevent the sending of obscene literature and pictures by mail; 
(4) we urge parents to assist local post offices by turning over to them question- 
able material and envelopes received in their homes from dealers in pornography 
preying upon our youth; (5) we call upon our youth to read wholesome litera- 
ture, and to discourage their friends and associates from reading obscene 


material. 

I thank you very much for your courtesy. 
_ Senator Kerauver. Dr. Poling, we thank you very much for com- 
ing down. I know that you have done so with some difficulty. 
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Senator Hart, do you have some questions ? 

Senator Harr. I think not, sir. Thank you, Dr. Poling. 

Senator Kerauver. Mr. Bernstone? 

Mr. Bernsrone.--I don’t have any questions, thank you, Senator, 

Senator Keravver. It is your position that the book is in violation 
of the obscenity statute. 

Dr. Potrne. Yes. And I support the Postmaster General, my asgo. 
ciates, too, and the organizations representing these young people and 
the action that he took on that ground. 

Senator Keravuver. That is now in the courts, I believe. 

Dr. Potrne. Yes. 

Senator Kerauver. On appeal from a decision by some Federal 
judge in New York. 

Dr. Potine. It is a delicate position for us as humble America 
citizens to take, but we still have the right to take it. 

Senator Krerauver. We are certainly grateful to you for coming 
down and being with us. 

Dr. Potrne. Thank you, sir. 

Senator Keravuver. We are glad to have as our next witnesses 
Msgr. George H. Guilfoyle and Msgr. Thomas A. Donnellan who are 
representing His Eminence Francis Cardinal Spellman, but do not 
appear as presenting Cardinal Spellman’s views necessarily ; is that 
correct, Monsignor? 

Monsignor DonNELLAN. We are representing Cardinal Spellman, 
and we certainly are in harmony on our views. 

Senator Keravuver. Which of you wishes to testify first ? 

Monsignor DonnELLAN. I would, if I may, Senator. 


STATEMENT OF RT. REV. MSGR. THOMAS A. DONNELLAN, NEW 
YORK 


Monsignor DonNnELLAN. I am Monsignor Donnellan. 

Senator Keravuver. All right, Monsignor. 

Monsignor DonNnELLAN. May I first of all express my gratitude 
for the opportunity to appear before these subcommittees. It is as 
the representatives of Cardinal Spellman, the archbishop of New 
York, that Monsignor Guilfoyle and myself are present to testify re- 
garding this proposed legislation which is of vital and personal con- 
cern to us and to millions of Americans. And the work of your sub- 
committees and your interest in these matters is certainly heartening 
to all citizens and particularly so to the clergy who are, of course 
deeply concerned about the moral and spiritual climate of our country. 

My appearance here today is not merely for the purpose of giving 
information to the subcommittees, although I expect to offer some 
testimony regarding the situation in New York. It is also for the 
purpose of expressing approval of the legislation proposed, and finally 
to assure you of our desire and intention to help form the kind of a 
moral and spiritual climate in which such legislation will be most 
effective. 

The mass media in general—radio, television, the newspapers, the 
motion pictures, the printed word—have a tremendous potentiality 
for good when used creatively and responsibly or a destructive impact 
when misused. It is, of course, an oversimplification and distortion 
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of the facts to ee one : —_ all of these media as the single all- 
ant cause of juvenile delinquency. 

cy ooh noeubin all those who work with children and youth, 
such as the clergy, police, teachers, psychiatrists, social workers; ree- 
ognize the importance of these elements in a child’s experience and 
are concerned with the harmful and deleterious influence of much 
which is published, and this is particularly true with regard to our 
more vulnerable and more disturbed children. 

Lacking the stability which can be given by a healthy home life 
and religious and spiritual training, they are easy prey to all that is 
evil in these obscene publications. The sad and striking fact is that 
the weakness of young people is being cynically and mercilessly ex- 
Joited by those operators who have made a multi-million-dollar 
racket of pornography and filth. They peddle their wares openly 
and shamelessly with complete disregard for law, public opinion, and 
any restriction on their greed. Thank God that these committees 
are working to increase the safeguards of our moral and spiritual 
climate by legislative measures. bak ; 

My own experience in the city of New Y ork has made me particu- 
larly conscious of the need for such legislation. During the past 
year 1 have served as a member of a committee of 104 ministers, 
priests, and rabbis formed at the request of the mayor of the city of 
New York to assist in working out a program for bettering the moral 
and spiritual climate in the New York community. ; 

For more than a year this committee has been working actively. 
It was agreed that top priority be assigned to the impact of mass 
media on the moral and spiritual climate of our city. During that 
year we met with representatives of newspapers, radio, television, 
advertising agencies, with publishers and distributors of magazines. 
We shared with them our deep concern and distress over what we felt 
was a continuing deterioration of moral and spiritual standards, and 
from every group save one, we received encouraging assurance of co- 
operation and a willingness to join in exploring the situation in an 
effort to arrive at mutually satisfactory remedies. 

The only exception was a group of men responsible for the dis- 
semination of pornographic and salacious literature. Some avoided 
meetings with us. Those who did meet either denied that the pub- 
lieations for which they were responsible were the ones to which we 
took exception or where they admitted responsibility, they insisted 
that they were legally free to continue. 

Our conferences with law enforcement authorities made it evident 
that there are many problems involved in eliminating this type of 
traffic. The difficulty caused by the inability of courts of different 
jurisdictions to agree on what is salacious is a real obstacle and the 
promptness of such publishers to defend this vile traffic on the basis 
of freedom of the press is another. 

However, it was quite evident that honest, hard-working law en- 
forcement officers badly need the support of an aroused public opinion. 
Such opinion, educated, informed, and alert to the dangers inherent 
i pornographic and salacious publications will provide a climate 
unfavorable to their dissemination and certainly the powerful spot- 
light being focused by this Senate committee on this ugliness and 
depravity will open the eyes of the public to the evils which their 
beloved children are exposed and certainly, too, it is in this phase of 
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the coordinated effort that the clergy can take the lead and see tha; 
our people are informed and alerted. 

As an example of such action, I might mention that this pag 
June a letter was read in every Catholic Church in the archdiocasg 
of New York calling to the attention of parents the need to cooperatg 
with Postmaster General Summerfield in his efforts to rid the mails 
of pornographic and salacious literature. 

ur experience in this matter and our own city has served to 
heighten our gratitude for the work of your subcommittees. We are 
grateful and encouraged by the efforts of Congress to provide work. 
able and constitutionally permissible procedures to preclude mate. 
rials from the mails and to contrive more effective legal techniques 
for control. 

We recognize the profound and delicate legal and constitutional 
issues involved and the heavy responsibilties on the legislators jn. 
forming effective and legally valid answers, 

We deem it desirable that any proposed amendment should be sufi. 
ciently broad that it extends additional constitutional power both to 
the States and the Federal Government. Each Jeniedinnian has its 
own special problems and accordingly each requires additional power 
to meet its special responsibilities. 

The proposals to impose jail sentences for individuals guilty of a 
second offense merits unqualified approval. One of the current diff- 
culties is the absence of adequate criminal sanctions. 

Publishers of smut regard the present nominal fines in the nature 
of licensed fees for the privilege of engaging in this vicious traffic 
and the disproportion between the fines involved and the dollar in- 
take available make ineffective any degree of control by means of 
light fines. 

Now, the details of legislature are outside my sphere of competence. 
I am confident that these subcommittees will act with wisdom and 
understanding in this all important task of passing legislature which 
labels pornographic material as the vicious poison it really is and 
which also checks its distribution. 

With that, may I repeat my gratitude for the opportunity of 
presenting these views to the distinguished members of these 
subcommittees. 

Senator Kerauver. Thank you very much, Monsignor Donnellan. 

Monsignor, I am interested in the committee that you have formed 
in New York. I am afraid some people think that dealing with 
pornography and smut that all you have to do is amend the law. Of 
course, we all know that unless there is a real effort all along the line 
to stop this traffic, it is not going to be stopped. 

Where you do have real public backing and public interest, you can 
effectively do something about it. 

Tell us more about the committee that you headed up in New York. 

Monsignor Donnetxan. Well, actually, Senator, I brought with me 
many copies of an interim report to the mayor that this committee 
presented last June. It was in July 1958, following a meeting with 
the mayor at City hall, that this committee representing the three 
major faiths was established and we have had a good many meetings 
to work out policy, but basically our idea has been that if we do obtain 
the cooperation of the people in charge of mass media, if we could 
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resent to them our concern, we were reasonably sure that we could 

; ir cooperation. ' 
leaker aa different members of our committee have met with 
— from these different fields and by and large the response has 

A riper, for example, if we pointed out to them that we 
felt particular ads were harmful, have been very helpful — sitting 
down, talking it over and while they don’t alw ays agree with - _ a 
ood many cases they have changed ads or refused ads and this has 

n true, for example, about television programs, about radio, that 
by and large they seemed to be conscious of their responsibility. 

As I mentioned, the one area where we felt that this program of 
voluntary cooperation fell pretty short of its desired effect was when 
we sat down with the publishers of these paper-backs and books that 
the youth board of the city of New York went out and picked up in 
stores and on newsstands and so on, books that we know were sent 
through the mail. They were not at all cooperative. They either 
evaded the issue or said in effect, well, it is legal and we don’t intend to 
do anything about it. 

This was the discouraging area for our committee. 

Senator Keravver. I think it would be of interest to the subcom- 
mittees to have your report to the mayor printed in the record. 

So, if you have no objection, we include it in the record. 

Monsignor Donnetian. Very good. Thank you Senator. _ 

Senator Kerauver. Do you have a copy that you can leave with us? 

Monsignor DonnELLAN. Yes. I shall leave it. 

(The report referred to is as follows :) 


INFLUENCES AFFECTING THE MORAL AND SPIRITUAL CLIMATE oF New YorK Crry— 
INTERIM REPORT TO MAYOR 


(The Committee of Religious Leaders of the City of New York) 


THE COMMITTEE OF RELIGIOUS LEADERS, 


June 17, 1959. 
Hon, Ropert F. WAGNER, 


Mayor, City Hall, New York, N.Y. 


Deak Mr. Mayor: In July 1958, following a meeting with you at City Hall, a 
committee of 104 religious leaders, representing the three major faiths, was 
established. We were greatly pleased with your interest and cooperation in 
helping us work out a program for bettering the moral and spiritual climate in 
the New York community. 

At this time, we would like to present to you a progress report of the activity 
of this committee with particular regard to the mass media to which the com- 
mittee assigned top priority because of its influence which reaches into every 
home in our community. We are enclosing a statement endorsed by the 104 
religious leaders including a recommended program. It has been heartening to 
witness the response of our members, colleagues, and other interested individuals 
throughout the city to your appeal for our cooperation and unified efforts to 
better the moral and spiritual climate. There have been a series of meetings 
and innumerable conferences since July to develop an ongoing action program. 

The committee of 104 religious leaders has endorsed the attached statement 
ani action program, and will remain active until some real modification of the 
current moral and spiritual climate is achieved. It will pursue with vigor the 
action program outlined on the following pages of this report. 

It is gratifying to know that the entire committee has agreed to initiate a 
Pulpit campaign immediately following this progress report to you. (The at- 
tached statement will be utilized as a basis for sermons.) The campaign will 
alert the churches and synagogues and their members to the role they must play 
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in impressing upon the mass media industry its responsibility to further the 
moral and spiritual climate of the community and to employ its time and talents 
in the continuing fight against indecency, delinquency, and crime. 
Respectfully submitted. 
Cochairmen for the Committee: 
Rt. Rev. Msgr. THoMaAs A. DoNNELLAN, 
Chancellor, Archdiocese of New York. 
Rev. Dr. DAN M. POTTER, 
Executive Director, Protestant Council of New York. 
Rev. Dr. WILLIAM F. ROSENBLUM, 
Temple Israel, Former President, Synagogue Council of America, 


INTRODUCTION 


In submitting this first report of the Committee of Religious Leaders to Your 
Honor, the committee, composed of 104 ministers, priests, and rabbis, expresses 
gratitude for your gracious invitation to assist you in an important problem 
affecting the moral climate of the city. Your concern in the continued breakdow 
in the moral and spiritual climate is, of course, our primary concern. All mem. 
bers of the committee, both as religious leaders and as citizens, have beep 
disturbed by the evidences of our society’s failure to provide for the moral well. 
being of its citizens. The tragic consequences to individual lives and to oy 
community of this failure are reflected daily in the reports of juvenile delinquency 
and adult crime. Our concern needs no defense. The facts are so clear ther 
require no recital. P 

The following are the major areas recommended for consideration by the 
committee membership: 

1. The influence of the mass media on the moral and spiritual climate in ow 
city. 

2. The enforcement of laws governing crime and indecency in print. 

3. The implementation in the curriculum of our city schools as it responds to 
the New York Board of Regents recommendations relating to moral and spiritual 
values. 

4, The use of the released time program of religious instruction which, in coop 
eration with parents, churches, and synagogues, is designed to make religion an 
integral part of the learning experience of childhood and adolescence. 

5. The adequate housing of our community and prosecution of violators of 
housing laws. 

6. The placing of greater emphasis upon parental responsibility. 

7. The involvement of nonparticipating members in churches and synagogues. 

8. The acknowledgment of those responsible for constructive action in the 
community. 

9. The highlighting of positive achievements by our youth. 

10. The obtaining of more volunteers to be enlisted for implementing teenage 
programs. 

11. The making of an inventory of projects for youth under religious auspices 
to provide a directory of programs for youth and to encourage greater use of 
church and synagogue facilities in unserved areas. 

12. The inclusion of increased representation from religious groups on citywide 
committees concerned with our children and youth. 

13. The involvement of unions and industries in providing more employment 
opportunities for youth. 


INFLUENCES AFFECTING THE MORAL AND SPIRITUAL CLIMATE OF NEW YORK CIIY 


The committee, consisting of 104 religious leaders, has focused its attention on 
the field of public morals. Its members are responsible individuals who bespeak 
their own concern and the concern of their people. They are men interested by 
profession in the moral life of the people of New York and as citizens in the 
community of which they are members. 

Morality is not simply a private affair, nor is it wholly a matter of religious 
opinion. Therefore, we have constantly sought out representatives and respon 
sive individuals to work in harmony with us for the moral benefit of our 
community. 

Our American society has, as its inheritance from Western culture, definite 
moral standards and principles, rooted in religion. Our democratic way of life is 
based upon the Judaeo-Christian tradition with its ideals of religion, patriotism, 
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family integrity, self-discipline, justice, honesty, respect for law and the rights of 
others. These ideals must be presented and developed in youth if they are to be 
practiced in adult life. | 

If they are destroyed in formative years and replaced by motives of perversion, 
violence, sexual license, brutality, disregard for law, property, and country, 
contempt for family responsibilities, then this and future generations face an 
unhappy and chaotic life. a 

Fach citizen has a stewardship in the preservation of moral principles, for there 
can be no society without morality and public morality is the common concern of 
responsible men. 

THE MASS MEDIA 


The mass media of information were given priority of attention because of 
their impact on each life and in each home in this city. These media do not 
merely reflect life: they influence and direct. it. ‘Thus, the committee unani- 
mously agreed that this area of concern required immediate action. There is, 
perhaps, no more universal and significant influence on the values, aspirations, 
and concepts of reality held by the members of modern society, particularly its 
young people. It is difficult, therefore, to overestimate the potentialities for good 
of these media when used creatively and responsibly—or their destructive impact 
when misused. 

Our committee subdivided itself into smaller groups to meet the representatives 
of radio and television stations, the newspaper publishers and editors, magazine 
publishers and distributors, advertising agencies, and our law enforcement agen- 
cies. We have sought to solicit their cooperation in utilizing the powerful 
influence at their command to improve the moral climate of our city. 

This matter has been discussed, and even argued, at meetings with these vari- 
ous representatives. Initial discussions can be viewed both optimistically and 
pessimistically. The hopeful admission that “Aren’t we all sinners in some 
respect?” and “It is helpful to receive the benefit of impartial and objective 
criticisms of those outside the industry” are counterbalanced by the referral of 
blame to “the other fellow” and “the necessity of competing for circulation and 
the advertising dollar.” 

Fortunately, there are many fine and representative individuals and groups in 
these media who operate their industries in accord with their conscience. Re- 
grettably, there are some who, for commercial profit, wittingly or unwittingly, 
help to cultivate, propagate, and exploit degraded forms of behavior under the 
guise of art or freedom. This is again a reflection of the unethical attitude that 
the end justifies the means. The mass media industry, once conscious of this 
parasitical presence in its midst, must itself assume a responsibility for 
eliminating these debasing and degrading practices. 

The following specific comments relative to each of the industries are not 
intended as sweeping condemnations of the mass media, but they do reveal 
grave concerns of the committee about them. 


RADIO 


Radio, for the most part, presents programs of a high level of information 
and entertainment. Its record is marred, however, by the indecent suggestions 
and implications contained in the popular songs offered on many so-called 
disk jockey programs. There is a real need for more public service programs 
that will focus on the moral and spiritual climate. 


TELEVISION 


This infant communications medium has already placed the publie in its 
debt for the wide range of knowledge and diversion it brings into our homes. 
No medium has so monopolized the public’s time, and even more, particularly 
80, the time of our youth. This industry, however, must recognize its re- 
sponsibility in maintaining and advancing the moral climate of our community. 
It cannot forsake its obligation to present to the public programs that ful- 
fill its twofold obligations of morals and good taste. Its purpose is not merely 
to present as a mirror of life the moral attitude of our age with its emphasis 
on sordidness and violence. Its dedication to art and entertainment places 
squarely upon its shoulders the responsibility for the raising of cultural and 


moral standards. It should, above all, refrain from glorifying wrongdoing 
and the wrongdoer. 
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Long exposure to materialistic concepts, sadistic and brutal violence, with 
its emphasis upon physical attributes with suggestive dialogue and sequences 
cannot but have a harmful influence upon viewers. : 

The industry cannot complacently throw back on the parents the respon- 
sibility for policing its programs with regard to our children and youth. The 
number of program hours is that that parents cannot adequately screen or 
monitor all the programs their children will view. Further, we are concerned 
with the adolescent, whose viewing is unsupervised and who may be particularly 
vulnerable to the subtle influences of immoral presentations. 5 


NEWSPAPER PUBLISHERS 


The family newspaper is, for so many, more than a source of news: it ig q 
great influence in the inculcation of views and values, of morals, taste, and 
polities. Many newspapers may justifiably pride themselves on their presenta- 
tion of news stories and informative articles on current affairs. We commend 
the press for its editorials on the moral environment affecting our youth, for 
its rigorous exposure of immoral practices within our community, for its de 
nunciations of obscenity and indecency, for its publication of selections from 
the Scriptures on appropriate occasions, and for its special activities on behalf 
of children and young people. 

Yet, all too often a segment of the press negates its positive contributions 
by headlining and highlighting the very stories that carry a destructive ip- 
fluence, especially to our young. It panders in news stories, features, and pic. 
tures to the desire for vicarious immoral pleasure. It permits lurid advertising 
for the promotion of various wares, especially motion pictures. In the course 
of its legitimate concern with books, plays, and movies, it recommends to the 
general public those that are, at very least, questionable in their standards 
concerning decency, honesty, patriotism, and family life and appeal to man’s 
lowest tastes. 

The publishers of New York City’s newspapers, conscious of the vital part 
they play in the creation of the city’s moral and spiritual atmosphere, share 
responsibility for insuring that high standards are applied throughout their 
medium consistently and universally. 


ADVERTISING AGENCIES 


The primary purpose of advertising agencies is to influence and persuade the 
public. This involves a high degree of social responsibility. A segment of 
this group, however, militates against society in the presentation of false stand- 
ards of material values as the criteria for the successful life. 

Some have sensationalized the appeal of sex to adorn products that have not 
the remotest connection with it. They compete in the presentation of the lurid 
and lewd. The industry must share the responsibility for these abuses as long 
as it continues to tolerate within itself the agencies which engage in these 
practices and operate at this low level. 


MAGAZINE PUBLISHERS AND DISTRIBUTORS 


Many of the magazines presented by publishers and distributors for the 
reading public provide fine entertainment and information. A considerable 
segment of this industry, however, exercises a most harmful influence upon 
our society. A great number of these publications are salacious in content 
and abnormal in psychology. The only reason for these magazines’ existence 
is financial gain, irrespective of the ruin they can occasion to lives. These 
operators, for the most part, are content to stand on the line of legal de 
fensibility as the justification for their publication. Outright pornography, 
being illegal, they will platitudinously condemn, but salaciousness they present 
and encourage. 

These cynical, elusive conspirators against decency disdain public opinion, 
the law, and any restriction on their greed for greater financial profit. They 
evidence a contempt for the concern of the community, the churches, synagogues, 
schools, and judiciary, as they wield their corrupting influence within our 
eity. 
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RECOMMENDATIONS AND PLAN OF ACTION OF THE COMMITTEE 


ings will continue with various representatives of the mass media, to 
nist their cooperation in elevating the spiritual climate of our city. It has 
peen suggested that this be done in a twofold manner: through a more vigor- 
ous presentation of positive moral values to the community and through self- 
licing of the media. It is imperative that these industries, alerted to their 
Posponsibilities, organize effective means of self-control in their respective groups 
to provide a code of morals and good taste. This is a recommendation essen- 
tial for each industry in the mass media. The committee stands ready to assist 
them in their development of these codes. 

The public will be alerted to the dangers presented by the mass media and 
encouraged to express disapproval of their contribution to the moral break- 
down of our community. The public will also be encouraged to express com- 
mendation of the positive contributions made by these media. 


RADIO AND TELEVISION 


(a) To protect the vulnerable, whether youth or adult, this industry should 
avoid the presentation of certain types of crime and violence. 

(b) The unrealism of the 9 o’clock demarcation line between the adult and 
child viewing hours should be recognized. Networks should have a prudent 
regard for the adolescent, the preadolescent, and even the maladjusted in the 
programs they show. 

NEWSPAPER PUBLISHERS 


(a) News stories should be placed in their ‘proper perspective with a self- 
imposed discipline governing story content and pictorial accompaniment. 

(b) More articles of positive value should be presented, especially geared 
to our young. The sexually immoral as an inducement for increased circula- 
tion should be avoided. ; 

(c) Lurid advertising should be completely rejected. 


ADVERTISING AGENCIES 


(a) The false appeal to the possession of purely material things as indica- 
tions of successful living should be avoided. Men of distinction became so by 
reason of character and personal integrity, rather than possession. 

(b) The lurid and lewd should be supplessed entirely. 


MAGAZINE PUBLISHERS AND DISTRIBUTORS 


In suggesting ways and means by which the easy accessibility of salacious and 
pornographic magazines can be eliminated, the committee recognized the many 
problems involved. A primary obstacle is the judicial failure in the courts of 
different jurisdictions to agree on what is salacious. The second difficulty is 
the length of time between the arrest and trial, with the distribution of the 
magazines continuing in the meantime. The third is the support of this vile 
traffic on the basis of “freedom of the press.” However, despite these and other 
attendant problems, the committee proposes the following programs: 

(a) Pornographic and salacious literature should be recognized for what it 
is—a social evil which is destructive of the values that are necessary for a 
wholesome and responsible social structure. 

(b) Magazine editors, publishers, and distributors should be held strictly 
accountable for the quality of material found in their magazines. 

(c) Fuller support should be given to the agencies charged with the responsi- 
bility for enforcing the laws relating to distribution of this material. 

(d) The public should be educated, informed, and alerted to the danger in- 
herent in pornographic and salacious publications to provide a climate of opinion 
unfavorable to their dissemination. In this important phase of the effort, 
churches and synagogues will take the lead. 

2. Law enforcement officials will be exhorted to be most rigorous in the appli- 
cation of existing laws governing the mass media. In meetings held with them, 
it was rewarding to learn of their knowledge and interest in these matters. 
The laws at present are sufficient for control. The judiciary, however, should 
be sensitive to an enlightened public opinion which expresses the high moral 
and spiritual standards of our community in general. 
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3. A concerted pulpit appeal will be made by all faiths over a given perigg 
acquainting the community with this situation and urging their people to register 
their concern by writing letters to the media, speaking with individual distribp. 
tors, and by more vigilant control within the family. Church and Synagogue 
groups will be requested to make vocal their concern with the moral deterioration 
within our community. PTA groups and other neighborhood organizations will 
be enlisted in this work, together with all citywide civic, fraternal, veterap 
and service organizations. These groups will also be urged to make vocal their 
approval of positive contributions by mass media, to the improvement of the 
city’s moral and spiritual climate. 

In delineating the specific failures in each industry of the mass media, this 
report has at times been harsh and severe. Our concern, however, is extremely 
grave and we are motivated by a sense of urgency growing from our realization 
of the dire influence these practices produce within the community. Since oy 
meetings with the various representatives of the mass media, encouraging Signs 
of improvement have been noted. The committee will continue its operation 
with hope and confidence in the good will and the cooperation of these groups. 


SUBCOMMITTEE ON MASS MEDIA 
Cochairmen: 


Rt. Rev. Msgr. Thomas A. Donnellan, chancellor, Archdiocese of New York, 
451 Madison Avenue, New York, N.Y. 

Rev. Dr. Dan M. Potter, executive director, Protestant Council of New York, 
71 West 23d Street, New York, N.Y. 

Rev. Dr. William F. Rosenblum, Temple Israel, 210 West 91st Street, 
New York, N.Y. 


Rabbi Irving J. Block, Brotherhood Synagogue, 139 West 13th Street, New York, 
N.Y. 


Dr. Bernard B. Donovan, assistant superintendent, board of education, high 
school division, 110 Livingston Street, Brooklyn, N.Y. 

Dr. Chaim I. Essrog, 190—-06C 68th Avenue, Flushing, N.Y. 

Rev. John F. Fisler, executive secretary, radio & Television, Protestant Council 
of New York, 71 West 23d Street, New York, N.Y. 

Very Rev. Msgr. Timothy J. Flynn, director, Office of Radio & Television Com- 
munications, 453 Madison Avenue, New York, N.Y. 

Rev. Edler G. Hawkins, St. Augustine’s Presbyterian Church, 834 East 165th 
Street, New York, N.Y. 

Rev. Edward D. Head, director, social research, Catholic charities, Archdiocese of 
New York, 122 East 22d Street, New York, N.Y. 

Rabbi Philip Hiat, associate director, radio & television, New York Board of 
Rabbis, 10 East 73d Street, New York, N.Y. 

Rev. Kenneth M. Morgan, S.T.L., diocesan director, legion of decency, National 
Office of Decent Literature, 75 Greene Avenue, Brooklyn, N.Y. 

Hon. Maximilian Moss, president, Brooklyn Jewish Community Council, 16 Court 
Street, Brooklyn, N.Y. 

Very Rev. Msgr. Joseph P. O’Brien, vice chancellor, Archdiocese of New York, 
451 Madison Avenue, New York, N.Y. 

Rev. Vincent J. Powell, diocesan director, Catholic Youth Organization, 191 
Joralemon Street, Brooklyn, N.Y. 

Rev. Paul Rishell, executive secretary, Department of Christian Social Relations, 
Protestant Council of New York, 71 West 23d Street, New York, N.Y. 

Dr. Arthur L. Swift, dean, New School for Social Research, 66 West 12th Street, 
New York, N.Y. 

Hon. George A. Timone, 250 Riverside Drive, New York, N.Y. 

Rt. Rev. Msgr. Charles M. Walsh, director, Confraternity of Christian Doctrine, 
Archdiocese of New York, 31 East 50th Street, New York, N.Y. 


THE COMMITTEE OF RELIGIOUS LEADERS 


Miss Charlotte Arness, Protestant Welfare Federation, 251 Fourth Avenue, 
New York, N.Y. 

Rey. Damian Baker, O.S.B., St. Anselm’s Roman Catholic Church, 673 Tinton 
Avenue, New York, N.Y. 

Rev. Earl R. Barr, executive secretary to Department of Christian Education, 
Protestant Council of New York, 71 West 23d Street, New York, N.Y. 
Rev. Robert Bauers, Lutheran Social Service of Metropolitan New York, Inc, 

525 Clinton Avenue, Brooklyn, N.Y. 
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Rey. William C. Bennett, director, Queens Federation of Churches, 86-17 105th 
Street, Richmond Hill, N.Y. ; Sey ss ie neal 

Rabbi William eon Congregation B’nai Jeshurun, 270 West 89th Street, 

ean comabon I. Berl, Young Israel of Bronx Gardens, 1215 Stratford Avenue, 
"New York, N.Y. 

sine eens P. Bloch, Temple Petach Tikvah, Rochester Avenue and Lincoln 

ac ooklyn, N.Y. 

ots ieving Block, Brotherhood Synagogue, 139 West 13th Street, New York, 

sit uinrice J. Blum, Tremont Temple, 2064 Grand Concourse, New York, N.Y. 

Rev. R. F. Boone, Third Moravian Youth Center, Lexington Avenue and 127th 
Street, New York, N.Y. ; ; ; J 

Rev. John P. Breheny, principal, Cardinal Spellman High School, Bronx, N.. 

Rabbi Jacob Bulka, Congregation Kehal Adath Jeshurun, 13823 West Farms 
Road, New York, N.Y. : : ne 7 7 

Miss Ida Button, associate director New York City Mission Society, 105 East 

994 Street, New York, N.Y. ; ; 

Rabbi Sam Cook, director, youth activities, Union of American Hebrew Congre- 
gations, 838 Fifth Avenue, New York, N.Y. ; : : - 
Rt. Rev. Msgr. Thomas A. Donnellan, chancellor, Archdiocese of New York, 451 
Madison Avenue, New York, N.Y. ; , 
Dr. Bernard E. Donovan, assistant superintendent, board of education, high 
school division, 110 Livingston Street, Brooklyn, N.Y. ; : 
Mr. Hubert Elliott, executive secretary, department of publicity and public 
relations, Protestant Council of New York, 71 West 23d Street, New York, 

6: thai I. Essrog, 190—06C 68th Avenue, Flushing, N.Y. 

Rabbi Seymour Fenechel, Congregation Shaari Israel, 810 East 49th Street, 
Brooklyn, N.Y. 

Rabbi Jerome Fishman, Congregation Adath Israel, 39-34 2ist Street, Long 
Island City, N.Y. 

Rev. John F. Fisler, executive secretary radio and television, Protestant Council 
of New York, 71 West 23d Street, New York, N.Y. 

Very Rev. Msgr. Timothy J. Flynn, director, office of radio and television com- 
munications, Archdiocese of New York, 453 Madison Avenue, New York, N.Y. 

Rey. Robert E. Gallagher, executive director, Catholic Charities Guidance 
Institute, Archdiocese of New York, 122 East 22d Street, New York, N-Y. 

Rev. Richard Garry, St. Mary’s of Manhattanville, 521 West 126th Street, New 
York, N.Y. 

Rey. Leland Gartrell, executive secretary, department of church planning and 
research, Protestant Council of New York, 71 West 23d Street, New York, 
N.Y. 

Rev. Millard M. Gifford, executive secretary, Bronx division, Protestant Council 
of New York, 470 East 161st Street, New York, N.Y. 

Rabbi Jacob Goldberg, Fort Tryon Jewish Center, 532 Fort Washington Avenue, 
New York, N.Y. 

Rabbi David I. Golovensky, president, New York Board of Rabbis, 10 East 
73d Street, New York, N.Y. 

Rabbi Harold H. Gordon, executive vice chairman, New York Board of Rabbis, 
10 East 73d Street, New York, N.Y. 

Very Rev. Msgr. George H. Guilfoyle, executive director, Catholic Charities, 
Archdiocese of New York, 122 East 22d Street, New York, N.Y. 

Rabbi Harry Halpern, East Midwood Jewish Center, 1625 Ocean Avenue, 
Brooklyn, N.Y. 

Rev. George Hardy, Church of North New York, 415 East 143d Street, New 
York, N.Y. 

Rey. Edler G. Hawkins, St. Augustine’s Presbyterian Church, 834 East 165th 
Street, New York, N.Y. 

Rev. Edward D. Head, director, social research, Catholic Charities, Archdiocese 
of New York, 122 East 22d Street, New York, N.Y. 

Rey. Gordon Hermanson, Denominational Counsel of Christian Education at 
Presbyterian Board, 156 Fifth Avenue, New York, N.Y. 

Rabbi Philip Hiat, associate director radio and television, New York Board 
of Rabbis, 10 East 73d Street, New York, N.Y. 
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Rabbi Max Hock, Congregation Young Israel, 163d Street and Walter Avenne 
New York, N.Y. , 

Rabbi Emanuel Holzer, Congregation Beth Jacob of Astoria, 22-51 29th Street, 
Astoria, N.Y. 

Miss Virginia Huggins, Baptist City Society, 152 Madison Avenue, Ney 
York, N.Y. 

Miss Irene Johnson, executive secretary, Protestant Council of New York, Staten 
Island division, 57 Bay Street, Staten Island, N.Y. 

Miss Gwendolyn Jones, St. James Presbyterian Church, 409 West 141st Street, 
New York. N.Y. 

Hon. Nathaniel Kaplan, 1261 East 23d Street, Brooklyn, N.Y. 

Rabbi Benjamin Kreitman, Brooklyn Jewish Center, 667 Eastern Parkway 
Brooklyn, N.Y. . 

Rabbi Alter F. Landesman, executive director, Hebrew Educational Society of 
Brooklyn, 564 Hopkinson Avenue, Brooklyn, N.Y. 

Mr. Cleveland Lassiter, supervisor, recreation and group work centers, Protestant 
Council of New York, 71 West 23d Street, New York, N.Y. 

Rev. Linden M. Lindsay, executive secretary Greater New York Coordinating 
Committee on Released Time, 37 Wall Street, New York, N.Y. 

Rabbi Chaim U. Lipschitz, director, Community Service Bureau, Mesivta Tg). 
mudical Seminary, 141 South Third Street, Brooklyn, N.Y. 

Rabbi Joseph H. Lookstein, Congregation Kehelath Jeshurun, 125 East ty 
Street, New York, N.Y. 

Mr. O. T. McCain, Siloam Presbyterian Youth Center, 260 Jefferson Avenne 
Brooklyn, N.Y. 

Mr. Joseph W. McGovern, Sullivan, Donovan, Hanrahan, McGovern & Lane 
14 Wall Street, New York, N.Y. 

Rabbi Joseph Miller, Congregation Shaare Torah, 120 East 19th Street, Brooklyn, 
N.Y. 

Mr. Israel Milton, Queens Federation of Churches, 86-17 105th Street, Richmond 
Hill, N.Y. 

Very Rev. Msgr. Gregory L. Mooney, Scout chaplain, Archdiocese of New York, 
34 West 134th Street, New York, N.Y. 

Rev. Kenneth M. Morgan, 8.T.L., diocesan director, Legion of Decency, Na- 
tional Office of Decent Literature, 75 Greene Avenue, Brooklyn, N.Y. 

Mr. Ben Moring, Emanuel United Presbyterian Church, 737 East Sixth Street, 
New York, N.Y. 

Hon. Maximilian Moss, president, Brooklyn Jewish Community Council, 16 
Court Street, Brooklyn, N.Y. 

Rabbi Israel Mowshowitz, Hillcrest Jewish Center, 183-02 Union Turnpike 
Flushing, N.Y. 

Rev. Phillip J. Murphy, director, youth activities and Catholic Youth Organiza- 
tion, Archdiocese of New York, 122 East 22d Street, New York, N.Y. 

Very Rev. Msgr. Joseph P. O’Brien, vice chancellor, Archdiocese of New York, 
451 Madison Avenue, New York, N.Y. 

Rev. Garry Oniki, Church of the Master, 86 Morningside Avenue, New York 
wy 

Mr. Joseph Patterson, St. Philip’s Episcopal Youth Center, 215 West 133d Street, 
New York, N.Y. 

Rey. Dr. Dan M. Potter, executive director, Protestant Council of New York, 
71 West 23d Street, New York, N.Y. 

Rey. Vincent J. Powell, diocesan director, Catholic Youth Organization, 191 
Joralemon Street, Brooklyn, N.Y. 

Miss Bernice A. Quimby, executive director, Federation of Protestant Welfare 
Agencies, 251 Fourth Avenue, New York, N.Y. 

Dr. Daniel Raylesberg, district director, B’nai B’rith Youth Organization, 22 
West 57th Street, New York, N.Y. 

Rev. Paul Rishell, executive secretary, Department of Christian Social Rela- 
tions, Protestant Council of N.Y., 71 West 23d Street, New York, N.Y. 

Miss Myfanwy Roberts, associate secretary, Department of Christian Education. 
Protestant Council of New York, 71 West 23d Street, New York, N.Y. 

Rev. David Romig, Riverdale Presbyterian Church, 4765 Henry Hudson Parkway, 
New York, N.Y. 

Rey. Dr. William F. Rosenblum, Temple Israel, 210 West 91st Street, New 
York, N.Y. 

Rabbi Max J. Routtenberg, Temple B’nai Sholom, 100 Hempstead Avenue, 
Rockville Center, Long Island, N.Y. 
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Rabbi Maxwell L. Sacks, Jewish Communal Center of Flatbush, 1230 East 12th 
Street, Brooklyn, N.Y. : 

Rabbi Abraham Samuels, 674 St. Mary’s Place, Bronx, N.Y. 

Rabbi Edward T. Sandrow, Temple Beth El, Broadway and Locust Streets, 
Cedarhurst, Long Island, N.Y. 

Rabbi Herman Saville, Sinai Temple, Grand Concourse and Tremont Avenue, 

nx, N.Y. 

Rabbi David Savitz, executive director, Yeshiva Salanter, 1946 Webster Avenue, 
New York, N.Y. 

Rabbi Max Schenk, D.D., Congregation Shaari Zedek of Brooklyn, 1260 East 
26th Street, Brooklyn, N.Y. 

Rabbi Samuel M. Segal, Congregation Mount Neboh, 130 West 79th Street, 
New York, N.Y. 

Miss Elizabeth Shealy, Lutheran Social Service, 525 Clinton Avenue, Brooklyn, 


Ls. 

Pn William Shirley, Irving Square Presbyterian Church, Wilson Avenue 
and Weirfield Street, Brooklyn, N.Y. 

Dr. Morton Siegel, director, youth activities, United Synagogue of America, 
Broadway and 122d Street, New York, N.Y. 

Rabbi Baruch Silverstein, Temple Emanuel, 14th Avenue and 49th Street, Brook- 
lyn, N.Y. 

Rabbi Ralph Silverstein, Temple Sinai, 24 Arlington Avenue, Brooklyn, N.Y. 

Mr. John Snypse, Queens Federation of Churches, 86-17 105th Street, Richmond 
Hill, N.Y. 

Dr. Richard Stearns, director of recreation, Bronx Division, Protestant Council 
of New York, 470 East 161st Street, New York, N.Y. 

Rabbi A. Alan Steinbach, Temple Ahavath Sholom, 1609 Avenue R, Brooklyn, 
N.Y. 

Abraham Stern, director, youth activities, Yeshiva University, Amsterdam 
Avenue and 186th Street, New York, N.Y. 

Rev. Jesse W. Stitt, Village Presbyterian Church, 189 West 13th Street, New 
York, N.Y. 

Rev. Robert J. Stone, Adams-Parkhurst Memorial Presbyterian Church, 432 Third 
Avenue, New York, N.Y. 

Rabbi Hugo Stransky, Congregation Beth Hillel, 571 West 182d Street, New 
York, N.Y. 

Dr. Arthur L. Swift, dean, New School for Social Research, 66 West 12th Street, 
New York, N.Y. 

Hon. George A. Timone, 250 Riverside Drive, New York, N.Y. 

Mr. William Tyler, Methodist Youth Center, Willis Avenue and 141st Street, 
New York, N.Y. 

Rt. Rev. Msgr. John J. Voight, secretary of education, Archdiocese of New York, 
31 East 50th Street, New York, N.Y. 

Rt. Rev. Msgr. Charles M. Walsh, director, Confraternity of Christian Doctrine, 
Archdiocese of New York, 31 East 50th Street, New York, N.Y. 

Rev. A. M. Warner, department of church life and work, Manhattan Division, 
Protestant Council of New York, 71 West 23d Street, New York, N.Y. 

Rt. Rev. Msgr. Edward J. Waterson, pastor, Incarnation Rectory, 1290 Saint 
Nicholas Avenue, New York, N.Y. 

Rev. Philip S. Watters, Washington Square Methodist Church, 123 West Fourth 
Street, New York, N.Y. 

Rev. Stuart J. Wetmore, director of christian education, 1047 Amsterdam Avenue, 
New York, N.Y. 

Dr. Paul C. White, United Lutheran Synod, 231 Madison Avenue, New York, N.Y. 

Very Rev. Msgr. James J. Wilson, coordinator, Spanish Catholic Action, Archdio- 
cese of New York, 453 Madison Avenue, New York, N.Y. 


Rev. R. J. Zacchara, New York City Mission Society, 105 East 22d Street, New 
York, N.Y. 


Senator Kerauver. Senator Hart, any questions? 

Senator Harr. I think not, Mr. Chairman. 

Senator Kerauver. Thank you very much, Monsignor Donnellan. 
I appreciate your presentation here, and I hope you will express our 
appreciation to Cardinal Spellman. 

Monsignor Donnetian. Thank you, sir. 
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Senator Kerauver. Senator Hart, I know that you would like to jp. 
troduce the next witness. 

Senator Harr. Mr. Chairman, members of the subcommittees, 99 
years ago I am sure neither of us expected this would ever happen, I 
am delighted to present to the committee a monsignor, but at that time 
a fellow student with me at Georgetown, not far from here. It js 4 
good thing for some people in the State of New York, perhaps even 
maybe Senators Javits and Keating, that you went into the priesthood 
rather than into politics, because when at Georgetown you were presi- 
dent of the Yard Bird and campuswide election requires soft tech. 
niques that they use even in Tennessee. 

i am delighted to welcome and to have this opportunity to present 
to Senator Kefauver and the subcommittees Monsignor Guilfoyle. 


STATEMENT OF RT. REV. MSGR. GEORGE H. GUILFOYLE, NEW YorK 


Monsignor Gutiroyite. Thank you, Senator Hart. 

He didn’t tell you, Senator Kefauver, that he was the president of 
the yard ahead of me and that I was trying to walk in his footsteps, 
He had been walking a different road, but I am very proud of him 
and it is good to see him today. 

Senator Kefauver, Senator Hart, ladies and gentlemen, I am grate. 
ful for the privilege of representing Cardinal Spellman before this 
distinguished committee. 

I am speaking as well as Monsignor Donnellan because I wanted 
to speal: specifically with regard to some of my own experience and 
my work in the archdiocese of New York. 

The problem before you is of tremendous significance for our coun- 
try today. There exists an abundant evidence of the grave harmful 
effects of this peddling of smut on children and adolescents. What is 
morally harmful to the children of the country weakens them; and 
in the same proportion what weakens them weakens the Nation. 

In the work of Catholic charities of the archdiocese of New York 
we have a firsthand body of experience with the problems involved 
in caring for children and strengthening family life. 

Our network of services is designed to prevent individual and 
family breakdown and to restore to damaged boys and girls, to needy 
men and women, their dignity and integrity and hope for the future. 

We try especially hard to protect and to serve the young. We 
maintain a huge leisuretime program to keep children healthy and 
safe from moral and physical harm. This consists of athletic, cul- 
tural, religious programs for those living at home, as well as day 
camps and resident camps for vacation time. 

We have expert counciling services and psychological and psychiat- 
ric resources for those who need them. In addition, we maintain 
many institutions for the deep neglected and delinquent children 
separated from the homes. 

And without exception, it is the experience of the directors and 
staffs in these programs that the damage caused to children by ob- 
scene publications and pornography is readily noticeable, affects the 
entire personality and values of the person, and is extremely difficult 
and at times practically impossible to correct. 
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For example, Lincoln Hall is an institution for 265 delinquent 
boys between the ages of 12 and 16. Brother Augustine Benedict, 
the able director of Lincoln Hall, recently said—and I quote: 

False ideas concerning sex and married life are sown by bad literature in 
the minds of the boys even before they are taught the proper concepts. It is 
extremely difficult to eradicate the improper attitudes and often enough the 
practices of immorality that results from them. 

A priest youth leader who has served for over 20 years with the 
Catholic Youth Organization in the archdiocese of New York wrote 
jast week that in his considered judgment one of the most potent 
causes of juvenile delinquency has been obscene literature. He said 
that many young people have been innocently introduced to this seri- 
ous form of temptation not only because of unscrupulous operators, 
but also because our laws and the enforcement of them fail time and 
time again to protect them from these evils. 

Grave concern about this problem is widespread. A congressional 
committee has called pornography a menace to our civic welfare. The 
National Council of Juvenile Court Judges has labeled evil publica- 
tions a major cause of juvenile delinquency and crime. 

It said in 1954 that the character of juvenile delinquency has 
changed as a consequence of the stimulation of these publications, 
being no longer the thoughtless mischievous actions of children, but 
as reflected in acts of violence, armed robbery, rape, torture, and even 
homicide, to which the vicious and vile publications condition the 
minds of our children. 

Figures of the Federal Bureau of Investigation for the year 1958 
indicate that major crimes increased more than 8 percent. This 
sets an all-time record. The arrest of persons under 21 constituted 
20 percent of all arrests. J. Edgar Hoover, Director of the FBI, says 
that rigorousness and honesty and obedience to the law have no mean- 
ing whatsoever to many American youths. 

In connection with this recent report, Mr. Hoover said that the 
significance of this situation is that we as adults have failed the 
younger generation. 

I certainly share Mr. Hoover’s view when he says: 

We must firmly resolve to inspire, especially in our youth, a strong faith in 
the moral and spiritual foundations of our Nation. 

Mr. Hoover rightly stressed that the best way to teach the needed 
principles is to lead the way ourselves. 

There is no need to continue with statistics. It is recognized that 
widespread production and distribution of obscene and pornographic 
material exists in the United States; that this material is falling into 
the hands of our children; that it is a deterrent to character and is 
leading not merely to unwholesome behavior, but to lawlessness and 
crime. 

Today your deliberations are directed to the correction of the 
problem. 

The New York State Joint Legislative Committee studying the 
publication and dissemination of offensive and obsence material con- 
cluded that there is need for new and more stringent legislature on a 
Federal level. In this I certainly concur. 

Whether Federal action should be by constitutional amendment or 
legislature or both, it is not for me to say. 
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Ultimately this technical question is one for constitutional lawyers 

But I do wish to comment on a few of the underlying principles 
and difficult aspects of this delicate legal problem as I see them, 

Obscenity obviously is not a proper exercise of a basic human free. 
dom. This judgment is sound both morally and legally. The U.S, 
Supreme Court has held that it is not within the area of constity- 
tionally protected speech or press. Much as you and I and all of ys 
want to delimit legal restrictions placed on freedom, much ag we 
would prefer that manmade legal restraints on human freedom were 
never necessary, commonsense tells us that Congress should act to 
protect the basic rights and greater freedoms of others against the 
deadly poison spread about by ungodly dealers in pornography. 

All would prefer that proper restraints on human conduct be im. 
posed by one’s reason, rather than by civil authority. Yet in the cir. 
cumstances that surround us, affirmative action by Congress is nee- 
essary to protect the rights of parents to educate their children in an 
atmosphere reasonably free from defilement. Especially must we 
protect the right of children to be shielded from insidious threats to 
their moral, psychological, and physical well-being. 

Accordingly, I urge your further earnest consideration of all proper 
steps in the area of legislation and constitutional amendments, 

The definition of “obscenity” decided by the court in Roth v. The 
United States in my judgment is too restrictive. 

I recognize the difficulty involved in writing a satisfactory law, 
but the well-being of our society and especially the security of our 
youth merit the continued devoted consideration of all citizens, 
especially of those expert in this field. 

And 1 was happy to hear the recommendations of Postmaster 
General Summerfield today and I certainly give them my hearty and 
full endorsement. 

Thank you very much. 

Senator Keravver. Thank you very much, Monsignor Guilfoyle 
for a very splendid presentation and statement. 

In addition to obscenity, there is a problem, of course, of cruelty, 
which is the basic theme of so many books—and unfortunately so 
many movies and television programs. 

What do you think can be done about that problem ? 

Monsignor Guiroy.e. I think it is a little bit harder to nail down 
a definition of that than it is of “obscenity,” and I don’t feel compe- 
tent to write one. I have studied the definition of “obscenity” in the 
Roth decision and find a little bit of difficulty with it in a couple of 
respects. One is that we must have a test of the average man and 
that must apply to children—the same test for you and for me as 
for children. 

The other thing, which is that implicit in it is the problem that 
there are no lasting moral values and no absolutes, no code, no prin- 
ciples, because it talks about whatever the current attitudes are. We 
in New York have tried to define something about this cruel and 
inhuman incitement to cruelty and inhuman action. 

I regret, Senator, that I don’t know how to define it; but I do 
respect very much the concern both these subcommittees have shown 
for the problems raised by obscenity and the problems from literature 
and other media of communication in the area of cruel and inhuman 
action. 
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Senator Kerauver. Senator Hart, do you have some questions? 

Senator Harr. Mr. Chairman, the monsignor addressed himself 
following his prepared statement to the one question that I have had 
in mind all morning and was going to raise with you. 

With very few exceptions, I think, in this country, the average 
adult would agree that there is a line beyond which it can a 
said that handing this document to a child will damage the child. 
But, there is enormous difficulty getting agreement, except in the case 
of the most hideous, reprehensible thing, as to where the line is in 
any case, and I am sure that one of the great difficulties the subcom- 
mittees will have is in developing a definition. 

You made the point that in a society such as ours there are those 
of us who believe that there are a set of absolute values, a rule that 
man didn’t write and can’t change. Then there are many in our 
society who do not feel that way, and this presents a real tough 
problem. 

I am sure the subcommittees would welcome your further thoughts 
about definition. I know I would. é 

Monsignor GuitFoy.e. Well, Senator, I will be glad to give further 
thought; and if I have anything to offer, I will be in communication 
with you. 

Senator Hart. Thank you. 

Senator Kerauver. We would be very glad if you would give the 
matter further consideration. 

Monsignor Gutiroryir. I will do so, Senator Kefauver. 

Senator Hart. Mr. Chairman, there is also a point I would like 
to comment on to the monsignor, not new at all, but in any effort 
such as this there are always some eager volunteers who respond to 
the call and run far beyond to the point where commonsense would 
suggest they stop. 

Maybe it is harsh to label them as “crackpots” or “characters,” but 
they certainly don’t help ps peop folks to develop a public under- 
standing and appreciation of what we are trying to do and what we 
would not do under any conditions. What we wouldn’t do under 
any condition is clear the stand of some of the things that some of 
these self-constituted volunteers would have us burn up. There is no 
way for any legislation to curb that, but I think the subcommittees 
ought to publish knowledge that sometimes we shudder to find the 
company we are in. 

onsignor GuILFOYLE. I agree. 

Senator Hart. All you can do is disavow it. 

Thank you very much. 

Senator Keravver. Thank you very much, Senator Hart. 

Thank you very much, Monsignor Guilfoyle and Monsignor Don- 
nellan. We appreciate your cooperation. 

It is an exceptional pleasure for me to introduce the next witness, 
Dr. Julius Mark, who for many years was the rabbi of Vine Street 
Temple, Nashville, Tenn. He is one of the finest citizens that I know 
or have ever known. He is one of our great spiritual leaders in the 
Nation. It is my pleasure to know and to have been encouraged many 
times by Dr. Mark when he was a citizen of Tennessee, and I have 
kept in touch with him since that time. He is, of course, now the 
senior rabbi of Temple Emanu-El, New York City, and has done us 
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the honor to come down and testify today. We are glad to have you 
with us, Doctor. 


STATEMENT OF DR. JULIUS MARK, SENIOR RABBI OF TEMPLE 
EMANU-EL, NEW YORK CITY 


Dr. Marx. Thank you, Senator, for your very kind words, 

I am Julius Mark, senior rabbi of Temple Emanu-El, New York 
City. I am vice president of the Synagogue Council of America, q 
member of the Juvenile Delinquency Evaluation Project of New York 
City, and of the New York State Committee for the 1960 White House 
Conference on Children and Youth. 

While I am closely identified with many religious, civic, educational 
and social service organizations which are concerned not only with the 
serious problem of juvenile delinquency after it has occurred but in 
preventing it, I am here this morning not as the representative of an 
particular agency but upon the invitation of the distinguished chair. 
man of this subcommittee and my cherished friend of many years 
Senator Estes Kefauver, of the great State of Tennessee, where I 
lived for more than two decades prior to moving to New York City 
years ago. 

We Americans are beset by many difficult and frustrating problems 
in these grave and anxious times. The Communist threat not only is 
menacing the peace of the world but is endangering the very existence 
of mankind on this planet. In fact, at this very moment the President 
of the United States is in Europe conferring with other leaders of 
the free world in an effort to preserve freedom and peace. Soon there 
will be an exchange of visits between the Soviet Prime Minister and 
President Eisenhower. We can only hope and pray that out of the 
discussions between the two most. powerful men on earth there will 
emerge a modus vivendi which will assure the establishment of world 
peace based, as the prophet Isaiah reminded us centuries ago, as it 
must be based, upon justice. 

Justice and fair dealing must also be the foundations upon which 
peaceful management-labor relations and decent race relations—two 
other serious problems which confront us—can be constructed. 

No one will deny that these international and domestic problems 
to which I have referred are burdensome, perplexing, and fraught 
with grave danger to our well-being. It is my conviction, however, 
that none of these constitutes America’s No. 1 problem. For more 
serious than the Communist menace, far more grave than the domes- 
tic problems we have noted, far more urgent than the need for discov- 
ering new wonder drugs and vaccines in our battle against disease, is 
the alarming increase of antisocial behavior among our youth. The 
very future of our civilization is dependent upon our successful solu- 
tion of this frightening problem. 

We are aware, to be sure, of the causes of juvenile delinquency, 
broken or loveless homes, the denial of affection and understanding, 
the lack of a sense of inner security and belongingness, slums, mental 
disturbance, inadequate schools, social centers, playgrounds. 

As to the need for improving our schools, our homes, our social 
agencies, and our churches and synagogues, making a greater impact 
upon our youngsters so that they may ‘be trained up in the way that 





you 


PLE 


ork 
a, a 
ork 
yuse 


nal, 
the 
it in 
any 
air- 
ATS, 
re | 
City 


lems 
ly is 
ence 
dent 
rs of 
here 
and 
f the 
will 
rorld 
as it 


Thich 
—two 


lems 
ught 
ever, 
more 
ymes- 
SCOvV- 
se, is 

The 
solu- 


ency, 
ding, 
ental 


social 
npact 
y that 


CONTROL OF OBSCENE MATERIAL 43 


they should go, there can be no question. There is another area which 
requires our serious attention ; namely, the one with which these sub- 
committees are concerned. The corrupting influence upon the minds 
of the young of smutty and salacious literature which is not only 
displayed at newsstands and drugstores frequently located in the 
neighborhood of schools, but which find their way into numerous homes 
through the mails. Most of our States and cities have laws against 
the distribution of obscene and salacious literature, but these laws 
are frequently not enforced at all or, if a violator is apprehended, he 
‘3 often set free after paying a small fine or given a light sentence 
injail. : 7 

Legislation such as these subcommittees contemplate will strengthen 
the hands of our law enforcement officials and by imposing heavier 
fines and making jail sentences longer and mandatory, particularly for 
repeated offenders, will have the effect of discouraging publishers and 
distributors of literature which is likely to corrupt our youth to carry 
on their vicious trade. 

We are aware, of course, of the danger involved in resolving this 
problem. I refer to censorship, which we all abhor. In our democ- 
racy freedom of speech and of the press are guaranteed by the Con- 
stitution. There is, however, a difference between liberty and license. 
The liberty to express one’s self as he pleases does not include the 
license to corrupt, debauch, and deprave our youth. 

Mr. Paul Blanshard, who of all men cannot be accused of favoring 
censorship, writes in his book “The Right To Read” that horror comics 
sold to children dealt in “terror, sex, crime, and brutality; boy gang 
warfare, sadistic murder, hanging, gangsterism, a lust to kill, sadistic, 
and perverted passion.” 

He writes that the increase in juvenile delinquency has coincided 
with the rise of the comic book. Juvenile delinquency rose about 24 
percent from 1947 to 1953 while between 1950 and 1955 the arrests of 
persons under 18 years of age jumped 430 percent. The National 
Council of Juvenile Court Judges has charged both horror magazines 
and crime comics with some responsibility for juvenile delinquency. 
“These are not comics, but tragics,” this body declared. “We daily 
see the tragic and pitiful consequence of these vicious and vile publi- 
cations which now condition the minds of our children.” 

Mrs. Margaret Culkin Banning made a survey several years ago of 
obscene material on display on news stands. 


The newsstands of America today— 
Mrs. Banning wrote— 


carry a display of sex provocation such as is to be found nowhere else in the 
world. In one magazine there were 58 photographs of girls in varying states 
of undress. Some wore only G-strings and brassieres, muffs of fur and feathers. 
And typical articles in these magazines: “Is Male Rape Possible?” 
“Do Chastity Belts Work?” led her to conclude that no one can read 
these so-called girly magazines without having his sense of decency 
and morality debauched. 

Now, who does read them? Mrs. Banning reported that while no 
newsdealer would admit selling to children, research showed that 
many high school students in eastern cities were reading the sexy 
magazines. A fourth of the girls and a third of the boys in one high 
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school had read the February issue of one or more of these magazines 
At a female corrective institution in the East, 55 percent had read one 
or more of the same issue. On the other hand, one mother said that 
several girls came home from an expensive boarding school with their 
luggage heavy with the same stuff. 

Monsignor Donnellan referred a few minutes ago to the mayor's 
committee, it is called, on influences affecting the moral and spiritya) 
climate of New York City. This committee consists of 104 clergymen 
Catholic, Protestant, and Jewish. , 

In the section on magazine publishers and distributors, the com. 
mittee included the following recommendations. 

First, pornographic and salacious literature should be recognized 
for what it is, a social evil which is destructive of the values that are 
necessary for a wholesome and responsible social structure. 

Second, magazine editors, publishers and distributors should be held 
strictly accountable for the quality of material found in their maga. 
zines. 

Third, fuller support should be given to the agencies charged with 
the responsibility a enforcing the laws relating to distribution of 
this material. 

And fourth, the public should be educated, informed, and alerted 
to the danger inherent in pornographic and salacious publications to 
provide a climate of opinion unfavorable to their dissemination. In 
Seen aportee phase of the effort, churches and synagogues will take 
the lead. 

Now, while I am, of course, hopeful that the legislation which these 
subcommittees are presenting will be enacted, I also know that no 
problem is solved merely by passing a law. It is true that a great 
many people in our country are aware that pornographic publications 
are having a deleterious influence upon the morals of our youth and 
would like to see something done about it. I regret to say, however, 
that the general public has not been sufficiently aroused. 

Many parents are still of the opinion that delinquency is an an- 
noying act performed by somebody else’s child. Such an attitude is 
not: only selfish and bncleinas in a sense of responsibility, but stupid. 
So long as any child is involved, yours and mine are also endangered. 

Juvenile delinquency not only makes for heartbreak and sorrow, 
but is a threat to the very existence of our society. Any action which 
will improve the moral climate of our cities, our States, our Nation, 
should be pursued with courage and with vigor. Today, as always, 
where there is no vision the people perish. 

Thank you, sir. 

Senator Kerauver. Dr. Mark, I want to thank you and congratu- 
late you upon a very forceful and beautifully prepared statement. | 
commend you upon the work that you have been doing in the field 
of guidance and direction of our young people. 

wish you would enlarge a little bit on the point that you made 
in the last paragraph that the passage of a law doesn’t do much 
good unless you have understanding and public support. How can 
we get better public appreciation and backing of this general effort 
to eliminate obscene literature, books, comics, that are deleterious to 
our children ? 

Dr. Marx. Of course, the churches and synagogues of our country 
should be in the forefront of every effort to improve the moral climate 
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of our society. But there are also the other organizations which 
might be called a and which if already have been called upon 
might be reminded to do something about this situation through the 
discussion of the problems involved, through the passage of resolu- 
tions and through wide publicity. gil 

I refer to such organizations, for example, as our civic clubs, our 
luncheon clubs, our womens organization, our veterans organization, 
and many others which are concerned with the public welfare. I 
should say that many people today still are not aware of the serious- 
ness of the situation and I think if it were brought home to them 
something might be done in arousing public opinion in opposition to 
the continued corruption of our youth by such literature. 

Senator Keravuver. Senator Hart. 

Senator Harr. Well, Mr. Chairman, I just would associate myself 
with your remarks, complimenting the rabbi for his statement. I 
think you used the word “powerful.” It was certainly that. 

I don’t know whether any of us can come up with any shorteut 
answers, but I think throughout these hearings and at every oppor- 
tunity we should recognize—and I may have made this comment in 
talking to Monsignor Guilfoyle—that one big hurdle in the effort to. 
arouse an informed public opinion and to obtain legislative action is 
the strong traditional suspicion all of us have when the suggestion is 
made that you and I are equipped to evaluate and to judge and to 
censor. This is so ingrained, and it is all to the good, it is so in- 
grained in our history in this country that it would be nice if we could 
find a new word formula to put forward the urgency of this problem. 

You described this newsstand, the type of thing on display. Ithink 
it is the experience of all of us that if we are in company of a child 
or our wife and find ourselves standing in front of that newsstand for 
any period of time that we are uncomfortable. Our moral senses tell 
us that this is out of bounds. 

Now, if we could create that atmosphere, if we could have the public 
aware that this is what we are talking about, we could get away from 
this automatic resistance that I might feel if I heard somebody talking 
censorship and wasn’t standing in front of the newsstand. This is 
one of our very difficult problems. In addition to exploring the tech- 
nical language that may go into a law, if we could just give some time 
and thought to the means of presenting the problem in a way that 
doesn’t run into this, as I say, automatic resistance. This, I think, is 
one of the toughest chores of all. Definitions of obscenity are hard to 
write, but. even more difficult is getting through to Americans who 
from their very first exposure to education have been told that one of 
our great strengths is the fact that unorthodox opinion can be ex- 
pressed, that we do not measure artwork by the lowest common de- 
nominator of the community, and so on. This, I think, is a hurdle 
that.the legislation wil] have to clear. 

Dr. Marx. I think you are right, Senator. This is the most serious 
part of the entire problem. People do resent anything that suggests 
censorship, and I don’t blame them. We are al] opposed to censor- 
ship. Censorship is something that is associated with dictatorial gov- 
ernment. In America we are opposed to that. kind of thing. But, 
still, on the other hand, there must be something that causes parents, 
say, to. communicate with the Post Office Department when certain 
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types of mail reach their homes intended for their children. It jg 
difficult to define obscenity, but we have a general idea as to what ig 
obscene. That is a matter that has to be worked out, to be sure. We 
should make it very clear that we are not attempting to censor any. 
thing, but that we don’t regard censorship as applying to material of 
this kind. That isn’t censorship at all, anymore than selling of dope 
and liquor to children would be interfering with their rights, and go 
on. 

I think it can be worked out, although it is very, very difficult. 

Senator Kerauver. Mr. Bernstone, do you have any questions? 

Mr. Bernstone. No, I don’t; thank you, Senator. 

Senator Kerauver. Mr. Fensterwald. 

Mr. Fensrerwatp. No; thank you, Senator. 

Senator Kerauver. Rabbi Mark, we are very grateful to you. 

Dr. Marx. Thank you, Senator. ; 

Senator Kerauver. Our next and last witness is Mr. Charles H. 
Keating, Jr. 

Mr. Keating is an attorney at law and a partner in the firm of 
Keating, Muething & Keating in Cincinnati, Ohio. 

He served with distinction in World War II. He is a member of 
the Cincinnati Bar Association and is chairman of Citizens for Decent 
Literature, incorporated in the State of Ohio. He has received many 
recognitions for his work among young people in connection with the 
effort to stamp out obscene and salacious euiunm in the State of 
Ohio. 

Mr. Keating, you have a prepared statement, do you not? 

Mr. Keattrna. No, I do not. 

Senator Kerauver. Well, you tell us about your work and about 
the committee of which you are the chairman. 


STATEMENT OF CHARLES H. KEATING, JR., CHAIRMAN, CITIZENS 
FOR DECENT LITERATURE, INC., CINCINNATI, OHIO 


Mr. Kerattne. Senator Hart, gentlemen, I would like to speak not 
from a prepared statement, but to speak for what I am doing here 
today. 

I nN the community and in the larger sense I think that I 
represent the community of the United States, and in this respect it 
is probably well that you hear from me, and, if all of my remarks 
are not directed appropriately to the legislation before you, I would 
say that nevertheless they represent the sentiment that is probably 
the substantial sentiment of the people of the country. 

I speak thusly because in approximately the last 5 years we, a group 
of men, of which I am one, have had an interest in getting to the grass 
roots of this country. We have spoken to anybody that would listen 
to us, civil, fraternal, religious organizations, number they five or five 
hundred. We have been doing this consistently anywhere that they 
would be willing to hear us, not only in Cincinnati, but throughout 
the State of Ohio, Indiana, as far as California in the West and New 
York in the East. 

I think when we speak of freedoms we speak for these people when 
we say that the object of freedom, for example, is truth. They feel 
that obscenity is something evil, and it in itself, the use of freedom 
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to create the evil, will destroy the freedom which these people so much 
respect, admire and want. 

We feel the reason that I am allowed to be here today and speak 
to these committees is because of our ability to exercise our preroga- 
tives under the Ist and 14th amendments. We are very careful about 
wanting to keep this freedom. We think that the people who publish 
obscene and pornographic literature, therefore, can do damage in two 
ways to our freedoms, yours and mine. They can by the creation of 
evil, in and of itself, destroy freedom. They can further agitate the 

opulace of America that this people might well overstep that which 
T think the majority of us so well feel is expressed by Senator Hart, 
that the people, the populace as a whole, might be enraged in their 
frustration to curb this obscenity and this evil, and they might over- 
step the bounds within which we like to keep our processes of law 
in this country. You might end up with the Victorian prudishness 
or fanaticism of the wilder elements of our society, perhaps the crack- 

ots in our society. eine 

This I feel is a danger, but unless some form of legislation is created 
to meet part of this problem, then I think this is a very real possi- 
bility, and it isn’t too far off. The vociferous minority in this coun- 
try that constantly with their money and their ability to disseminate 
through mass media of communication the propaganda that brain- 
washes our people—that this obscene material is an element of free- 
dom, that it must exist in our community if we are going to have the 
freedom that we cherish, the freedom as an end in itself—these 
vociferous minorities are inflicting upon the people something that 
is stirring them up and something they don’t want. Unless you have 
resolutions from the Kiwanis, from most every religious organization, 
civic organization—the military chaplains associations, a group of 
very hardheaded, practical men, recently passed a resolution con- 
demning material as threatening the very moral fiber of our Nation— 
this sort of thing is resulting. 

As a result of these resolutions there is not being taken a very ef- 
fective action to curb the illness. I think one of the reasons is not in 
the legislative and executive branches of our country, but in the judi- 
ciary. I think an unrealistic approach by the judiciary is one of the 
realistic causes of the obscenity against which you and I are fighting. 

Another reason that I am here today and the reason that many 
people would like to be here with me expressing their sentiments— 
and this may sound a little bit ridiculous, I suppose, but it is the fact 
of the matter—as I say, I have been telling these people, speaking 
with them. I have five children. The oldest one is only 9 years 
old. This material is absolutely—I have heard anguished mothers 
time after time or fathers walk up to me after a speech and give me 
explicit details of perversion in their children caused, they feel, by 
the literature so readily available from drug racks, newsstands, avail- 
able, incidentally, in Federal buildings throughout the country where 
the blind operate the newsstands and sell to children, who aren’t so 
blind, some of the worst moral poison that you could imagine. 

Do you realize the feeling of the ae against this stuff being sold 
in Federal buildings, in military establishments and outposts? I am 
sure youdo. I just wonder if the courts do. 
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Walking into this caucus room and finding obscenity scribbled op 
the wal] in the men’s room—these things result from this and there js 
that to which my children and the children of my neighbors wil] be 
exposed. My oldest is only 9, and I take the opportunity I hays 
under our Constitution to come up here and speak, to protect the 
growth and development of my children because it is a two-phaged 
problem; it isn’t only a problem which must be corrected by yoy 
gentlemen in the Government, but it is a problem which, of course, as 
you know, must be corrected at home, but one without the other won‘ 
work. 

You know the problem. There is no sense, if you have seen the posta] 
collection, of my going into it. 

Part of the problem is represented by this type of thing which was 
mailed to all of the book publishers in Cincinnati last weekend. It js 
put out by Nutrix Co. of Jersey City, N.J. It is an advertisement to 
all of the book dealers to pick up that which concerns itself with the 
fetishes, sadism, masochism, necrophilia, the rubber encasement, the 
letter, the whipping with which I assume you are all familiar. It js 
complete. Hundreds of volumes offered for sale here as you well 
know—lI have read some of your material that has come before these 
committees—that is available at tremendous prices. Not only does it 
create sexual problems and frustrations, but it creates theft, because 
the same as a narcotic addict, people once addicted to this material 
will steal in order to keep up with this habit. I think they term them 
even $40 or $50 habits. That means it costs them that much a day. 

People in this area become addicted as masochists, as sadists, as 
homosexuals, as lesbians, and by the ability of depraved, perverted 
people to sell their wares through the United States this is con- 
stantly becoming a factor in our society. The American Medical As- 
sociation, as you probably know, saw fit not long ago to issue a state- 
ment disseminated throughout the United States telling Charlie Keat- 
ing in Cincinnati or you that the same age at which we should in- 
struct our children how to cross a street with safety, that at that time 
it is almost necessary to teach them to ward off the attacks of perverts 
because these unfortunate people are becoming so common in the streets 
of America. 

Here you have an extremely responsible body speaking thus to the 
people and why? 

All of the psychologists at least agree on this, that prolonged ex- 

sure to this type of material can pervert the normal male adult. 

our report, Senator, in 1956, I think it was Senate Report 2381, if I 
am not mistaken, so well pointed up the problem. 

So there hasn’t been a lack of your investigation. There hasn’t 
been a lack, really, of legislation. The legislation, I think, for the 
most part is adequate. Probably more is needed to curb the weakness 
and the deficiencies in enforcement which occur in the court system. 
I certainly would heartily recommend passage of your mailing bill, 
particularly where influenced by the House bill and its relationship 
to your bill. 

Now, I might say in respect to the Post. Office that our experience has 
been throughout the country, and we kind of act as a listening post 
for that, this type of article. these books, when they are actually sent 
from the advertisement. Often they are picked up by the postal in- 
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tor, but he has a problem in that he must prosecute through the 
Hs. Attorney General. And I would say at this point that from my 
standpoint, unless I am misinformed, the U.S. Attorney General does 
not have the same feeling that Congress or the Post Office or the 
people have with . to getting this material into the courts. __ 

ow, it may well be that their excuse is that the courts, once it is 
there, haven’t been very friendly about it, but be that as it may, I 
think this is a stumbling block and I suggest it for your consideration. 
I haven’t heard it mentioned before. 

Senator Keravver. Are you talking about any particular district 
attorney or office? 

Mr. Krattne. No, sir, I am not and specifically I am not talking 
about Cincinnati, but generally. 

I think particularly I might say California, perhaps, although I 
don’t really mean to be specific at this time, if you don’t mind. 

Senator Kerauver. Very well. 

Mr. Keatrnc. Now, we have to recognize what the problem is and 
Iam sure you do in order to fight it. I would like to quote, if I could 
briefly, and I won’t hold you too much longer. I don’t have that 
much to say, but Professor Sorokin, who I believe is the outstanding 
sociologist in the world today, just sent me a statement which he had 
made regarding this problem and I think it is very appropriate. I 
would like to read just a couple of short pee. 

He spoke previously in this particular article which is entitled 
“Demoralization of Youth: Open Germs and Hidden Viruses”—and 
it is by Pitirim A. Sorokin, of Harvard. 

He spoke earlier in the article about erogenous literature, polished 
high grade abscenity. 

Then he says: 

What has been said about the decent, polished high grade erogenous literature 
can be said of the bulk of today’s decent cultural food with which the public is 
fed by our press, radio, television, theater, movies, music, advertising, and 
other channels of communication and education. With few exceptions, the bulk 
of mental, moral, and aesthetic food they supply represents a sort of intellectual 
chewing gum heavily infested with erogenous and criminalizing germs. Sex 
murder, violence, and mental disease are their main topics. And despite an 
excellent technical rendering of these themes by the best selling magazines, 
papers, music, records, plays, movies and radio television programs, their fine 
looking, mental and moral food is often about as poisonous as the ugly concoc- 
tions of the openly pornographic stuff. 

Being born, reared, and trained in this murderous atmosphere of our age, a 
considerable part of the young generation is unavoidably affected by it. It 
would be a miracle if in these conditions juvenile and adult delinquency were 
not increasing, and if all the teenagers were to remain sound and innocent, free 
from cynicism, wanton violence, senseless destructiveness, mental disorders, and 
other defects. The really surprising fact is a comparatively modest rate of 
increase of the discussed diseases. 

And I think this is an important point that he makes. 

As I say, it might not be specific, but if you will bear with mea 
another moment. 

He says: 


If we really want to stop their further increase, we must fight not only their 
visible germs, but also their invisible viruses. Otherwise, we cannot eliminate 
even the open pornography and its consequences; they will be incessantly gen- 
erated by the hidden sources of infection. 

In concrete terms this difficult process means a basic reconstruction of our 
culture, social institutions and personal life. 
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Since the older generation is infected with these diseases as heavily as the 
young generation, adults must first cure themselves from their infections ang 
stop giving bad examples to youth. Parents must do this in regard to their 
children. Leaders in various walks of life must perform this operation upop 
themselves and in regard to the led. All cultivators of the hidden viruses mygt 
cease this cultivation. 


So he sees it as we see it. 

Senator Krrauver. Mr. Keating, Mr. Fensterwald says that Dr. 
Sorokin’s article is not very long so we will direct that it be printed 
in full in the printing of this record. 

Mr. Keatine. Thank you, I think it would be of service. 

(The article referred to is as follows:) 

[From Christianity Today, vol. 3, July 6, 1959, pp. 3-5] 
DEMORALIZATION OF YOUTH: OPEN GERMS AND HIDDEN VIRUSES 


(By Pitirim A. Sorokin’) 


Some 50 million pieces of obscene advertising annually mailed mainly to our 
teenagers, and a $500 million a year pornographic business in this country cer. 
tainly contribute a tangible share to the growth of juvenile delinquency, to the 
too early and too erratic sexual life of the “wild” portion of our youth, and to 
the cult of cynicism, vandalism, and sterile rebellion of our beatniks. 

If the total production of the lewd poison were limited to this prurient stuff, 
and if it were the main factor of these defects of our young generation, it would 
be easy to eliminate this obscene poison from our Nation, as well as its dis. 
astrous effects from the life of our youth. A rigorous prosecution of all manv- 
facturers and peddlers of this smut, assisted by the aroused public opinion and 
by an active cooperation of the family, religious, civic, and educational agencies, 
would have been sufficient to cut out this cancerous growth from our culture 
and social life. 

Unfortunately, the real situation is very different from this hypothetical 
picture. This situation is such that a complete elimination of the prurient stuff 
ean, at best, only slightly decrease the mentioned defects of our youth, but it 
cannot either radically cure these diseases or stop an increase of the rates of 
juvenile delinquency, of erratic-premarital and extra-marital-sexual experiences, 
and of other mental, social, and moral disorders in the behavior of teenagers 
and adults. 

AN INFECTIOUS CULTURE 


The main reason for this diognosis is that the viruses of obsessive sexuality, 
violence, and crime are by no means confined within the explicitly pornographic 
garbage. They infest and infect not only the young but the adult generation 
of our population. In a disguised form they are virulent in all compartments 
of our culture, system of values, and social life. They are in the supposedly 
decent literature and fine arts, in our free press, movies, radio, and television, 
in our alluring advertising, prosperous economy, and power policies, and even 
in our modern science, “rational” philosophy, and “Freudianized” religion. Hid- 
den in the “normal”’—cultural and social—milieu in which we live, these 
viruses reach practically every one of us, are incessantly and unsuspectedly ab- 
sorbed by us, and continuously affect us. And they do these things much more 
effectively than the openly prurient stuff consumed only sporadically and by a 
limited part of our population. For this reason these hidden viruses are more 
dangerous for our well-being than the visible viruses of the undisguised pornog- 
raphy. For the same reason, a relentless prosecution of the smut dealers and 
consumers, even a merciless destruction of the total obscene garbage, is not 
enough to eliminate the pathological processes discussed. This result can be 
achieved only if this operation is supplemented by a thorough disinfection of our 
cultural, social, and personal life from the bulk of the hidden viruses of demoral- 





1 Pitirim A. Sorokin, professor of sociology at Harvard University since 1930, was born 
in Touria, Russia. He holds Soc. D. and Ph. D. degrees, and was formerly member of the 
faculties of the University of St. Petersburg (1910-22), and University of of Minnesota 
(1924-30). President of the International Congress of Sociology (1937), his many books 
in this field include “Social and Cultural Dynamics” (4 volumes) and “Forms and Tech- 
niques of Altruistic Spiritual Growth.” 
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ization, stultification, and falsification of the real and perennial values in favor 
of the evanescent sham values. j 

The virulence of the hidden viruses is greatly helped, first of all by the ex- 
ceedingly tenuous boundary line between the obscene and the decent realities, or 
he demoralizing and the morally ennobling values in our culture and life. The 
soundary line is So uncertain that even our courts have often passed con- 
tradictory decisions in regard to the obscenity or unobscenity of the same literary 
or artistic work (for instance, in regard to several magazines like Sunshine and 
Health and Sun AY EF gazine, or in regard to works like “Lady Chatterley’s 
Lover,” “Garden of Eden,” “Lolita, and others). Similar contradictory verdicts 
have been passed by the special judicial, governmental, and parliamentary com- 
mittees of other countries. This uncertainty of what is obscene and what is not 
permits the hidden viruses to circulate freely in our national and personal 
life in the role of healthy cultural vitamins. Believed to be such, they are 
avidly swallowed by millions of unsuspecting people anxious to improve their 
yital, mental, and moral forces. As a result, instead of improvement, the ab- 
sorbed viruses progressively poison the integrity of millions of young and adult 
consumers. 

VIRUS IN LITERARY VENEER 


The attraction and effectiveness of these viruses are greatly enhanced by the 
fact that they are often served with all the refined trimmings of polished literary 
style, artistic skill, or excellent technical rendering. Whether served on a plate 
of skillful literary or artistic work, or in the form of a sensational scientific, 
philosophical, or ethical theory, or within the covers of the widely read maga- 
gines and papers, these viruses easily pass for the real (cultural and social) 
values, for “fabulous,” “magic,” and “most modern” creative achievements. 
Absorbed as such by millions, they indefatigably “bore within” and successfully 
undermine the vital, moral, and mental well-being of their addicts. 

In the prevalent atmosphere of our sensate culture and mores, many of such 
skillful and supposedly decent writeups, pictures, music, plays often are more 
effective in arousing the illicit sex impulses or in inciting a violation of legal 
and moral rules of conduct than the explicitly prurient smut. Nobody has 
proved as yet that the extensively circulating best sellers like “Lady Chatterley’s 
Lover,” “Garden of Eden,” “Lolita,” “Anatomy of Murder,” or “Peyton Place” 
are less erogenous and demoralizing than the smut published in Cabaret, 
Man, Gent, Scamp, Adam, Gala, Follies, Paris Life, Dare, Monsieur, Frolic, 
After Hours, and similar publications found objectionable for sale, distribution, 
and display for youth by special Government commissions and civic organiza- 
tions of many States. “Lolita” or “Lady Chatterley’s Lover” are certainly more 
artistic than “Peyton Place” or “Forever Amber”; and the eroticism of Esquire 
is more polished than the vulgar obscenity of the pornographic garbage. How- 
ever, the finer artistic merits of “Lolita” or Esquire do not necessarily make 
them less sex alluring and demoralizing than the ugly smut. If anything, the 
skillful rendering of the illicit sex adventures in the high grade literary and 
artistic works makes their eroticism more infectious than the raw sexuality 
of vulgar pornography. 

CATHARTIC OR EROGENIC? 


This does not mean that sexual topics, even illicit love, should be excluded 
from the fine arts, or science, or other fields of creative activity. Since Homer’s 
“Tliad” and “Odyssey” to Tolstoi’s “Anna Karenina,” and Flaubert’s “Madame 
Bovary,” this sort of topic has provided main themes for great literary and 
artistic works. And yet, these great classics have been able to treat them 
without arousing illicit sexual passions. If anything, their superbly masterful 
treatment of these problems regularly produces moral and mental catharsis in 
their readers, in the audiences of the great tragedies of Aeschylus, Sophocles, 
Shakespeare, and the like, in the listeners of great music expressing love in 
its multifarious forms and, in the onlookers of great paintings and sculptures 
dealing with the same topic. Exactly the difference between the cathartic and 
the erogenous effects upon the readers, listeners, viewers, and generally the 
absorbers marks the profound contrast between the immortal masterpieces 
dealing with heterosexual love in all creative fields and the just skillful eroge- 
nous best sellers infected by the destructive viruses and, in their turn, infect- 
ing their numerous consumers with bodily, moral, and mental diseases. 

What has been said about the “decent,” polished, high-grade erogenous litera- 
ture can be said of the bulk of today’s “decent cultural food” with which the 
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public is fed by our press, radio, television, theater, movies, music, advertising 
and other channels of communication and “education.” With few exceptions 
the bulk of the mental, moral, and esthetic food they supply represents q sort 
of “intellectual chewing gum” heavily infested with erogenous and crimina)- 
izing germs. Sex, murder, violence, and mental disease are their main topics 
And despite an excellent technical rendering of these themes by the best-sellins 
magazines, papers, music, records, plays, movies, and radio-television progr, 
their fine-looking, mental and moral “food” is often about as poisonous ag the 
ugly concoctions of the openly pornographic stuff. 

Their sex-appealing advertisements of bras, cosmetics, cigarettes, and what 
not; their seductive and curvacious females in extra-Bikini suits or no Suits 
at all decorating the covers of most of our national magazines; the lascivious 
scenes of sex-exuding females and males incessantly presented by our movies 
magazines, television, and papers; the juicy descriptions of sex scandals and 
“romances” of various stars in almost every copy of our newspapers; sengg- 
tional plays alluringly displaying “the third sex” and other sex abnormalities: 
sex-exuding crooners, rock-rollers, and dancers ceaselessly glamorized by all 
these means of communication and “education”; moronishly monotonous sexy 
records of yelling, bleating, mewing, and noisemaking voiceless singers sold by 
the millions; superabundant numbers of articles on how to date, kiss, copulate 
or to have orgasm published in our national magazines for men, women, youth, 
and for everyone; popular and immense production of allegedly “scientific” 
publications on sexual behavior of the American or the African male and female, 
of the savages and the civilized, of the homosexuals, and the heterosexuals, of 
the partisans of the genital, the anal, the cutaneous, and other forms of sex. 
uality ; sensational success of the Freudian fantasmagorias about the Oedipus, 
the Narcissus, the Tetanous complexes, about “the envy of penis” in females 
and “the fear of castration” in males—these and millions of similar “produc 
tions” are the main mental, moral, cultural, and educational food served to all 
of us by our powerful and supposedly “decent” means of communication, recrea- 
tion, information, and education. They are as effective in stimulation of the 
lusty sex adventures as the openly obscene smut. For any sexually obsessed 
person, there is no need to look for the “censored and prohibited” pornography. 
The hidden viruses of these “decent,” “respectable,” “free,” “cultural,” and 
“educational” instrumentalities can successfully serve the prurient interests of 
such persons; and they do serve indeed such quests for millions of their con- 
sumers in a much more polished way than the ugly and vulgar pornographic 
concoctions. 

FURTHER DEMORALIZATION 


The hidden viruses of these instrumentalities are tangibly responsible not 
only for sex obsession and sex delinquency of our population but also for the other 
nonsexual forms of delinquency, demoralization, and stultification. Murder, 
sadistic assault and battery, and other forms of crime are the second main topic 
of our popular literature, press, radio, television, movies, and other means of 
entertainment and “education.” Beginning with the westerns and detective 
stories where people are killed, beaten, and mutilated by the dozens, and ending 
with the more sophisticated stories and pictures of human bestiality, these “pro- 
ductions” successfully educate the public into tolerating and accepting this sort 
of behavior as perfectly normal, as something that may happen with anyone and 
that should be taken without worry, regret, and remorse. By glamorizing the 
best killers and creating the heroic sagas of their murderous exploits, these pro- 
ductions liberally contribute to the depreciation of human life and dignity, and 
effectively induce and habituate especially children to this sort of conduct. 

Besides these instrumentalities, the young generation is coercively conditioned 
and officially trained in the difficult art of mass murdering of innocent people, 
including children, women, and the old folks, and in a merciless destruction of 
anything and anybody that happens to be an obstacle to the realization of goals 
of private persons, groups, or the military and public policies of existing gov- 
ernments. Two world wars and innumerable small wars of this century, in which 
all parties carried on indiscriminate mass killing of combatants and the non- 
combatants; expansion of drafted armed forces where youth is intensely trained, 
brainwashed, and conscience-washed for the business of effective murdering and 
remorseless destroying of whole cities and villages of “the enemy”; the pitiless 
wars of the gangs, of business concerns, and labor unions with their opponents; 
all forms of violence used by antagonistic groups (racial, political, and economic) 
in their incessant struggle with each other ; feverish preparation for a next world 
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war in which existing rulers unblushingly boast to wipe out millions of lives and 
turn the planet into “an abomination of desolation”—these and thousands of 
similar lessons of merciless killing, mutilating, and mistreating man by man, 
and of the wantonest destruction of anything, including the greatest values of 
mankind, for the realization of perfectly temporary, parochial, often worthless, 
purposes relentlessly and systematically aim to demoralize the young generation, 
and to eradicate from its moral conscience the eternal verities of right and wrong. 
They indefatigably teach the young generation the cynical rules that “might 
is right,” and that “everything is permitted, if you can get away with it.” 

Being born, reared, and trained in this murderous atmosphere of our age, a 
considerable part of the young generation is unavoidably affected by it. It 
would be a miracle if in these conditions juvenile (and adult) delinquency were 
not increasing, and if all the teenagers were to remain sound and innocent, free 
from cynicism, wanton violence, senseless destructiveness, mental disorders, and 
other defects. The really surprising fact is a comparatively modest rate of in- 
crease of the discussed diseases. 

If we really want to stop their further increase, we must fight not only their 
visible germs but also their invisible viruses. Otherwise, we cannot eliminate 
even the open pornography and its consequences: They will be incessantly gen- 
erated by the hidden sources of infection. 

A disinfection of our life and culture from the invisible viruses means not so 
much a prosecution and punishment so much as a basic revaluation of our main 
values and a strenuous realization of the disinfected values in our life and 
activities. In concrete terms this difficult process means a basic reconstruction 
of our culture, social institutions, and personal life. 

Since the older generation is infected with these diseases as heavily as the 
young generation, adults must first cure themselves from their infections and 
stop giving bad examples to youth. Parents must do this in regard to their 
children. Leaders in various walks of life must perform this operation upon 
themselves and in regard to the led. All cultivators of the hidden viruses must 
cease this cultivation, and must thoroughly disinfect their “decent” productions 
from these viruses. If and when this basic operation is performed, the visible 
germs of obscenity will die by themselves. Otherwise, despite the severest 
crusade against these germs, they will be generated again and again by the hid- 
den agencies of demoralization virulent now in all compartments of our “decent” 
culture and social life. 


Mr. Keatine. We see it as, I say, he sees it. It is a twofold prob- 
lem. We need your help and we in the paths of the community hope 
to work out our own problem too. We want to. We want to inde- 

endently work it out. We don’t want to be directed in our morality 
Sy the Federal Government, but we do nevertheless expect the Fed- 
eral Government to maintain its responsibility in the field, responsi- 
bility to give me as a citizen not only the constitutional protection of 
free press, but its responsibility to give me the police power and pro- 
tection of the public health and welfare that we seek. 

Senator Keravver. Tell us something about your experiences out 
in Ohio with the Committee of Citizens for Decent Literature. 

I believe Governor DiSalle is a member of your committee, is he 
not ? 

Mr. Keating. Governor DiSalle; the presidents of both univer- 
sities; and your colleague, Senator Lausche. We have the various 
bishops, the secretary of the council of churches, a rabbi. We rep- 
resent, I would say the entire community. 

Senator Kerauver. How does the committee operate? 

Mr. Keating. The committee operates on a twofold basis. We first 
educate the public by speaking to whoever will listen to us. Secondly, 
we speak against the background of awakened public opinion, knowl- 
edge, and law enforcement which we get. 

For example, recently, Senator, on a Sunday afternoon, 2,000 of our 
women, led by Mrs. Hearst, of the AFL-CIO Labor Council of Cin- 
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cinnati, went out and solicited the mothers in the community—only the 
mothers—to sign a petition in support of the operation of Cincinnati 
against obscenity. In the short period on a Sunday afternoon the 

had 70,000 people sign their petition. y 

Cincinnati, because of a 4-year effort to tell them about the problem 
I would say, is definitely advised of it. We have had eight cases in 
court and eight convictions. In the appeals to date, we have not 
lost one. 

Senator Krravver. Well, do you attempt to get the cooperation of 
newspapers, radio, and television stations? 

Mr. Keatine. We like the cooperation of those media of commu. 
nications. We operate on this premise with respect to publicity : that 
our action should speak for us. This is a difficult area and we would 
prefer that, rather than issue press releases which we have done, T 
would say, never, but maybe we have on occasion, I am not sure; but 
very seldom at least have we issued press releases saying we are going 
to do this or that, or will you help us do this or that. What we have 
done as citizens is act, and the press so far has been extremely fair tous, 

Never have I had a single complaint in reporting our actions. We 
feel this is the better approach in this area than just using them as a 
method of disseminating our propaganda, so to speak. 

I might add, at the risk of going on just another moment here, that 
we get correspondence from as far as Hawaii. I have gotten letters 
in the last several weeks from the Philippines. We had continuing 
correspondence, it was interesting to note, during the uprising in 
Kerala, India, from a person in Kerala who kept us in touch with 
the fact that the Communists were using obscenity to indoctrinate 
people in the schools. By that statement, I had better say parentheti- 
cally that I am not blaming obscenity in America on the Communists, 
Lam simply stating a fact of our reach. 

We have heard from people in Nova Scotia, and so forth. They 
have organizations similar to ours set up in various areas. We have 
one in Indianapolis which was mentioned earlier today. In this way 
we are getting to the public. It is easy to get people to do this. 

I will say this and then I will close: Recall the Chicago fire last 
year in which so many little children were burned, damaged, and 
killed; there aren’t many people in this country that wouldn’t have 
crawled on their knees from, say, Cincinnati to Chicago, if they could 
have prevented that fire. I am one of them. On the other hand, it 
is so much more important to me to see not that the children aren’t 
physically harmed. They are well protected in those areas, but we as 
citizens just simply aren’t going to stand by and watch this moral 
depravity twist and torture the minds and the hearts and souls of our 
children and do much more damage than that Chicago fire did on an 
infinitely vaster scale. 

We are attempting to awaken the people of America and they are 
being awakened. Many of them are awake. They just aren’t heard. 

I certainly now want to say thank you for listening to me today 
and letting me be heard, because I feel that from the experience that 
we have, from correspondence we get, that we speak pretty well for 
a large bulk of the people of America. Thank you. 

Senator Keravver. Senator Hart, do you have any questions? 

Senator Harr. Just for clarification of one comment by Mr. Keat- 
ing; you mentioned that you wanted to be known by your actions 
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rather than the press release throughout. Is there any inspection of 
the newsstands and if so, what follows this inspection ? 

Mr. Kzatrnc. No, none. We do not use lists. We make no at- 
tempt to tell retailers what they can or can’t sell or wholesalers for 
that matter. We make no effort to tell our fellow citizens what they 
can or can’t read. What we dois bring to their attention the obscenity 
and expect that against this awakened public the police, prosecutor, 
and hope the judiciary will act. 

Senator Harr. Thank you very much. 

Senator Kerauver. We are very grateful to you, Mr. Keating, for 
being with us and telling us of the work of your committee and of 
your recommendations. 

” We will have other hearings later on. 


Mr. Fensterwald ? 

Mr. Fensterwavp. Senator, one of the witnesses that we hoped 
would be here today was His Excellency Bishop Fulton J. Sheen. 
He had a prior engagement which kept him from coming, but he has 
sent us a statement, and I ask that it be put in the record at this point. 

Senator Kerauver. Without objection, it will be put in. 

(The statement of His Excellency Fulton J. Sheen is as follows :) 


STATEMENT OF His EXceLLENcCY FULTON J. SHEEN 


There is a basic law of psychology which underlies any legislation concerning 
the literature directed to juvenile delinquents. That basic law is called the ideo- 
motor theory. This theory affirms that every idea tends to work itself out into 
action; every image is dynamic; every mental picture is creative. If, for 
example, one thinks enough about robbing a bank, he may eventually rob a bank. 
Inversely, the more one thinks about sanctity and goodness, the more one is 
apt to become a saint. The problem, therefore, of pornographic literature is 
one which is not an objective one, that is to say one that deals with publications, 
newsstands, and the reading public. It is, rather, subjective in the sense that 
we must realize the effect that obscene reading material will have on youth. 
Behind every evil deed is an evil thought. Hence the problem of dealing with 
juvenile delinquency is, from the point of view of the State or Government, one 
of keeping clean the mental sources which feed the rivers of thought of youth. 
There is nothing bad that ever happens in the world that was not preceded by 
a bad thought. 

Spiritual forces have a way of keeping clean the thinking of youth. Govern- 
ment, however, has to rely more on externals. Spiritual forces convince a 
man that he should not steal; the Government has to be concerned with keeping 
barn doors closed after the horse is stolen. 

This brings up the question of legislation, with which I am not too conversant. 
I know of the laws that have been passed concerning the dissemination, circu- 
lation, and sale of obscene literature. Evidently they have proven to be insufli- 
cient. My only suggestion is to pass over to the legislators some of the ideas 
that are contained in the Pure Food Act. Why could we not keep poison away 
from minds as we keep poison away from stomachs. How this application of 
pure food legislation is to be applied to this particular problem, I defer to 
wiser legislative minds. 


Mr. Fensterwatp. Mr. Chairman. At this point in the record I 
would also ask that there be published statements which we have re- 
ceived from Senator Howard W. Cannon of Nevada, Senator Herman 
Talmadge of Georgia (in letter form), and Representative Glenn Cun- 
ningham of Nebraska, as well as a telegram and subsequent corre- 
spondence with Gov. Harold W. Handley of Indiana. 

Senator Keravuver. Without objection, they will be printed. 
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(The material referred to follows :) 


STATEMENT OF SENATOR HowarpD W. CANNON OF NEVADA 


Mr. Chairman, I greatly appreciate the opportunity to present my views be 
fore this committee on Senate bill 2562. Inasmuch as I am a cosponsor of this 
measure and recognize its importance in carrying on the fight against juveniie 
delinquency, I wish to present to this body certain facts relating to the traffic 
in obscene matter which I believe will be of interest. 

I support S. 2562 because I believe that under present laws penalties are not 
severe enough to deter the great damage now being done to our Nation’s youth 
by the purveyors of filth. 

It is my understanding from research on this subject that the penalties jp. 
volved for such infractions of our laws and the public morals are so lax that 
they actually permit the purveyors of obscene literature to operate at a profit, 
deducting the meager fines they are assessed from the normal cost of doing 
business. 

Post Office authorities have informed us that the obscenity business is a half 
billion dollar a year industry, and that it preys on the impressionable minds of 
teenagers and, in some cases, of 8-year-olds who somehow get their names op 
mailing lists that are used by the filth peddlers. 

S. 2562 would provide for a mandatory jail sentence for the second or subse 
quent offenses and would generally stiffen the penalties commensurate with the 
seriousness of the offense. 

At the same time, I would like to make clear to this committee that they are 
embarking upon a most sensitive subject. Under our system of constitutional 
guarantees, it would be easy for some unscrupulous administrator to set himself 
up as a keeper of all of the Nation’s morals in an arbitrary fashion. 

Legislation in this field should not be implemented for the benefit of the book 
burners or for those who favor censorship of the legitimate functions of our 
press and literature. 

One of the nerve centers in this area of legislation is the definition set forth 
to determine just what is obscene and what is not obscene. This is the crux, in 
my opinion, of the current discussions of the Congress concerning legislation 
to curb the very serious traffic in smut. 

In my view, H.R. 7379, which was passed by the other body recently, opens 
a sensitive field in which many Americans may possibly lose their civil rights. 

The danger of this type of legislation is that it places the burden of proof 
on the accused. The right to use the mails and the right to disseminate in- 
formation are constitutional guarantees, and I believe that our freedom will be 
jeopardized whenever we elect to make American citizens prove that what they 
have written or otherwise transmitted for public dissemination is innocent. 
Rather, it should be to the administrative office, in this case the Post Office, to 
prove that such material violates the public interest. 

Certainly, it is apparent during the current discussion of indecent literature 
that the public is deeply concerned over the effect of certain types of literature 
on our public morals. It is interesting to note that 235 communities across the 
country have formed citizens groups for the promotion of decent literature. 
In the past history of this Nation there have been many instances in which 
some our our finest literature has been made a target by well-meaning people for 
censorship. 

Probably the most famous of these cases is the argument brought against the 
novel “Ulysses.” But even before this, there were cries against such classic 
American literature as “The Scarlet Letter,” by Nathaniel Hawthorne. 

In my review of this subject, I was also surprised to learn, and I call to the 
attention of this committee, that such famous American novels as “Tom Sawyer” 
and “Huckleberry Finn” were meant, in the opinion of the author, Mark Twain, 
exclusively for an adult audience. As Mark Twain himself said: “I wrote ‘Tom 
Sawyer’ and ‘Huckleberry Finn’ for adults exclusively, and it always distresses 
me when I find out that boys and girls have been allowed access to them. The 
mind that becomes soiled in youth can never again be washed clean.” 

There have been many cases of censorship in America’s literary history ; and it 
seems that the most general conclusion that can be reached is that the attitude 
of Americans varies with the particular attitude generally in the country 
at a given time. There is, in my opinion, an ever present danger to go too far 
in this field of censorship and thereby jeopardize the constitutional guarantees 
of freedom of speech and freedom of the press. 
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That is why I earnestly and emphatically support S. 2562, because, Mr. Chair- 
man, in my opinion, this is as far as we need to go in this field of censorship. 

The target of this bill is the obviously pornographic. 

If we can stiffen the penalties against the obvious purveyors of unquestionably 
filthy literature, we will have provided a deterrent against such commercializa- 
tion of obscenity which undoubtedly has corrupted the morals of our youth to an 
extent which demands corrective legislation ; but I would never support legisla- 
tion which goes so far as to make a defendent prove his innocence. Rather, it 
should be an administrative function on the part of the agency involved—in this 
case, the Post Office—to prove that the material in question is obscene. 

We are, in my opinion, dealing with a field of legislation that requires strength- 
ening. But if we went too far, we would be losing the very freedoms we seek to 

ve. 
"it would be a much greater tragedy if, in our efforts to preserve a healthy tone 
in our moral judgments, we were to drive serious and important literature and, 
in fact, art itself, into the darkness of the underground. 

That, in my opinion, Mr. Chairman, is the great opportunity that we have 
in supporting S. 2562 and the great danger that confronts us if we go any further 
or fail to do as much as is suggested in this bill. 


U.S. SENATE, 
COMMITTEE ON FINANCE, 
September 8, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Constitutional Amendments, 
Old Senate Office Building, Washington, D.C. 


Deak SENATOR KEFAUVER: I deeply regret that it will be impossible for me 
to appear before the Subcommittees on Constitutional Amendments and Juvenile 
Delinquency Wednesday to testify in support of Senate Joint Resolution 116, 
Senate Joint Resolution 133, and S. 2562 of which I am a cosponsor. However, 
I do wish herewith to submit this letter for inclusion in the record of pro- 


ings. 

While I yield to no one in my belief in and adherence to the guarantees of 
freedom of speech and press as set forth in the first amendment to the Con- 
stitution of the United States, I am firmly convinced that the framers of the 
Constitution did not intend for that amendment to be a license for the advocacy 
of ideas and the publication of material offensive to decency, good taste, and 
morality or a vehicle for contravening the right of States and local governments 
to protect the public from such advocacy and publications. Our Founding 
Fathers recognized, as do all responsible citizens, that individual rights must 
yield to the dictates of public opinion and the requirements of the good of 
society. 

An urgent need for congressional action to protect the public and particularly 
the youth of the Nation from unprincipled advocates of unconventional and 
immoral conduct and unscrupulous purveyors of indecent and immoral litera- 
ture has arisen as a result of the shocking and unconscionable decision of the 
Supreme Court of the United States in the case of Kingsley International Pic- 
tures Corporation v. Regents of the University of the State of New York in 
which it extended the protection of the first amendment to motion pictures 
advocating adultery. By that edict that Court, which already has set itself 
above the laws of man, undertook also to set itself above the laws of God. 

It is essential to the protection of society that the right of State and local 
governments to exercise police power in the field of public morals be restored. 
The point was very forcefully made by the Christian Index, official publication 
of the Georgia Baptist Convention, in its editorial of July 30, 1959, which con- 
cluded as follows: 

“Freedom is precious to be sure. Men through all the years have died, and 
died gladly, that their sons and daughters might be free. But freedom, under 
the Court’s interpretation will wreck this Nation more quickly and more com- 
pletely than Khrushchev and all his henchmen. History proves what happens 
to a Nation that loses its moral standards. 

“The Supreme Court is notorious for its ultraliberal rulings, entirely apart 
from its historic opinion concerning public schools. 

“But, one or two more like this latest in the ultra for freedom and only 
Congress can save us. If Congress can’t, then there must be amendments to 
the Constitution. We must save ourselves.” 
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I, therefore, wish to urge that the Subcommittees on Constitutional Amend 
ments and Juvenile Delinquency give prompt approval to one of the Proposed 
amendments to rearm our State and local governments with their time-honore 
authority to protect public morals as well as to the companion bill to strengthen 
Federal statutes dealing with the distribution of obscene literature. I personal] 
prefer the language contained in Senate Joint Resolution 116 as more nearly - 
complishing the desired objective. However, if the subcommittees feel that it is 
too restrictive to allow the desired degree of concurrent Federal jurisdiction in 
the field, I am satisfied that Senate Joint Resolution 133 would be adequate to 
cover the situation. 

There is a great and swelling concern among the decent, God-fearing majority 
of American citizens as to the ultimate effect of the Supreme Court decision jp 
this field unless immediate steps are taken to close the floodgates of pornography 
and immoral literature and films which it has opened. It is my earnest hope 
that the subcommittees will afford the American people the vehicle through which 
they can so act by adopting an amendment to the Constitution through their 
elected representatives on the State level. 

With kindest personal regards, I am 

Sincerely, 
HERMAN E. TAcMapee,. 


STATEMENT OF Hon. GLENN CUNNINGHAM, A REPRESENTATIVE FROM NEBRASKA 


It is a pleasure to have the opportunity to present my views on the various 
bills under consideration by the subcommittees and on the general problem of 
obscene matter. 

The bills in regard to detention of mail are similar to a measure sponsored by 
Representative Granahan, who has already testified this morning as the Chair- 
man of the House Postal Operations Subcommittee, and myself, the ranking 
minority member of the subcommittee. I know you are well aware of the over- 
whelming vote of approval that this measure received in the House of 
Representatives. 

The other measures before you dealing with mandatory prison sentences for 
those persons convicted of violating Federal antiobscenity statutes are also 
similar to measures Mrs. Granahan and I have introduced in the House, although 
our House bills vary in their provisions. 

As a result of the hearings which our subcommittee has held in Washington 
and Philadelphia, and as a result of the campaign presently being conducted by 
the Post Office Department and Postmaster General Arthur Summerfield, I be 
lieve the people of the country are beginning to realize the extent and the danger 
of the pornographic business in this country. 

I need not take your time to detail the increased emphasis by distributors of 
obscene material on the teenagers of the country. You know from your own 
committee investigations how hundreds of thousands of children—as young as 
8 and 10 years old—are on the mailing lists of these dealers in filth. 

I do not believe the general public is yet aware of the tremendous cooperative 
effort which is necessary on all levels of government in order to stamp out the 
distribution of obscene matter. Many people think only of the offensive matter 
on newsstands, and are in ignorance of the pornographic matter which is being 
spewed out from the filth mills in certain parts of the country. 

As effective as the bills under consideration would be in aiding the Post Office 
Department and in putting some of these dealers in outright pornography out of 
business, at least temporarily, there would remain a big job for the States and 
cities to do. An aroused public would see to it that the necessary action is taken 
in city councils and State legislatures throughout the country. And an aroused 
public would see that law enforcement officials are diligent in carrying out their 
responsibilities under the laws and ordinances in existence. 

I believe there is great value in hearings such as the one today not only in 
securing information for the use of congressional committees, but in telling the 
sordid story of this pornographic racket to the people, through the press and 
radio and TV. This problem cannot be solved by Congress alone, nor by the 
Federal Government alone. 

I do not pretend to advise the members of these subcommittees as to the road 
to take in regard to the bills before them. But I commend to them the legisla- 
tion which passed the House in regard to mail detention as a measure which will 
strengthen the authority of the Federal Government to deal with these dealers 
in obscene material. 
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Naturally, I urge favorable action also on bills which require a prison sentence 
for those persons who are convicted for a second time and upon subsequent 
convictions of violating Federal antiobscenity statutes. 

I believe the people are looking to the Federal Government—to Congress—to 
lead the way in this fight. We can lead the fight and mobilize public opinion so 
that it will be effectively used to secure adequate legislation and prosecution 
on all levels. 


INDIANAPOLIS, IND., September 9, 1959. 
BERNARD FENSTERWALD, Jr., ‘ 
Counsel, Subcommittee on Constitutional Amendments, 
U.S. Senate, Washington, D.C. 


Regret your telegram too late for me to arrange attending your hearing. Copy 
of a Governor’s Youth Council directive being airmailed and perhaps will interest 
your subcommittee. 

Haroitp W. HANDLEY, 
Governor of Indiana. 


STATE OF INDIANA, 
EXECUTIVE DEPARTMENT, 
Indianapolis, September 11, 1959. 
Hon. THoMAs C. HENNINGS, Jr., 
U.S. Senate, 
Washington, D.C. 

Dear SENATOR: Enclosed is a copy of a directive from the Indiana Governor’s 
Youth Council, explaining our proposal for neighborhood mobilization of citizen 
opinion regarding trashy and smutty publications. We believe that it avoids 
the charge of censorship, whether the charge be specious or sincere. We also 
have high hopes that the widespread exercise of consumer preference will help 
to convince retailers and vendors in numerous communities that their customers 
are opposed to such contaminating and suggestive publications and regard them 
as an adjunct of the juvenile delinquency problem. 

The more conscientious and alert the citizenry, the more such a voluntary 
program will be effective. We recognize that there are some communities which 
are devoid of such spirit. We also are aware of the nationwide solicitation of 
minors by direct mail. Because the traffic in filth cannot be ended by local 
action alone, we also are looking to your Subcommittee on Constitutional. 
Amendments for constructive action. 

Very sincerely, 
Harotp W. HANDLEY, Governor. 





GOVERNOR’S YOouTH CoUNCIL 
INDIANAPOLIS, IND. 


A SvuacEstep County PLAN TO AROUSE PUBLIC OPINION INTO ACTION AGAINST 
“TRASH LITERATURE” 


EXPLANATION 


Governor Handley has assigned the Governor’s Youth Council the duty of 
arousing and coordinating efforts to mobilize public opinion against trash publi- 
cations in the State. It is realized that this approach is negative and asa eitizen, 
you are working to arouse public opinion in favor of better literature. 

This is an important assignment and we need your cooperation if we are to be 
successful. 

In the past individual PTA’s and church units have shown interest in cleaning 
up the counters. 

Therefore, we have contacted the State president of the Indiana Congress of 
Parents and Teachers, Dr. Chris Jung and the director of the Indiana Council of 
Churches, Dr. Grover Hartman. The Catholic Church is already organized and 
working for decent literature. 
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YOUR RESPONSIBILITY 


You have been selected as a person capable of coordinating this important work, 
Step I (your job) 
Stimulate your mayor, your judge, or some official to appoint a literature 
review board. 
Official membership on this board must include— 
The prosecuting attorney, or his representative; 
The sheriff, or his representative ; 
The police chief, or his representative. 
Unofficial membership must include the local distributing company of maga- 
zines. 


Step II (our job) 


The Indiana Congress of Parents and Teachers, the Indiana Council of 
Churches, and the Catholic Church’s Citizens for Decent Literature Committee 
will be invited through their State offices to form community volunteer teams who 
will inspect magazine racks in local communities. 

These inspection teams will be official and will have letters of identification 
signed by Governor Handley. The respective State headquarters will be asked 
to provide the names of the inspection teams. 

The Governor’s Youth Council will not supply a list of obscene magazines, 

Educational material will be sent to members of the literature review board 
and members of the inspection teams concerning the information uncovered by 
the survey being conducted by the State office of the Governor’s Youth Council, 


Step IIT (your job) 


Contact your newspaper editor, asking his support in publicizing the aim of the 
program; namely: “to arouse and coordinate effects to mobilize public opinion 
against trash and smut publications.” 

Ask him to go all out in publicizing the names of the board’s members, the 
personnel making up the inspection teams. 

Tell him you will be receiving rather regular mailings suitable for a news story 
which you will bring him. 

Request his cooperation in not publicizing the names of magazines receiving 
unfavorable comment as any public notice only enhances their glamour to some 
youth. 

Step IV (your job) 

Get reliable persons interested in the welfare of youth to make contact with all 
retail outlets who sell magazines, telling them the purpose of the program and 
asking their support. 

Remember the dealer and the distributor is as opposed to the selling of “trash” 
as you are. Hewill support you. 

Note.—The State office of the Governor’s Youth Council has contacted repre- 
sentatives of— 

The Indiana Pharmaceutical Association, and Indianapolis Association of 
Retail Druggists, who have ordered attractive signs and decals for member 
units indicating complete cooperation in the campaign for clean literature. 

The Wholesaler’s Association (the distributors). They are most coopera- 
tive. With their cooperation and working support from the PTA’s and the 
church groups, we have a chance to do something about “trash” on the news- 
stands. 

Other outlets; i.e., supermarkets, newsstands, and others, will be con- 
tacted and asked to cooperate. 


OPERATION 
Step I 


The inspection teams (properly identified) will be assigned to certain news- 
stands in the locality in which they live. Upon going to the business place in 
which the inspection is to be made, the team will— 

Be friendly, remembering the businessman is a part of the program; 

Identify themselves ; 

Inspect for obscenity, magazines as quietly and unobstructively us possible; 

If a magazine is found to be objectionable, quietly tell the businessman 
why you have adjudged it so. Tell him what you plan to report to the 
review board. Don’t threaten boycotts but do urge citizens to patronize 
participating stores. 
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Special attention needs to be paid to those stands licensed by cities and located 
in city streets. 


Step II 

Inspections should be made frequently, possibly twice a month. A magazine 
should not be declared obscene because of one issue, but following issues should 
pe checked carefully. 


Step III 

The inspection teams should report at regular meetings of the review board, 
explaining in writing why objections are made against specific issues of certain 
magazines. 


Step IV 
The board should discuss thoroughly each complaint. When a magazine re- 
ceives continuing objections, it is suggested that the distributor be given notice 
in writing, stating why the board disapproves those particular magazine issues. 
This gives the distributor something tangible that he can show to his national 
publisher and protect his franchise for other more desirable magazines. 


Step V 
If a store—or a distributor—refuses to cooperate voluntarily, then—and only 
then—will the matter be turned over to the prosecutor’s office. 


It is believed, however, that if all persons concerned are given opportunity for 
expression and cooperation, few cases will need be referred. 


PART III. EDUCATIONAL PROGRAM 


To educate the public to the menace of trash literature, a statewide program 
should be outlined that will inform the people, leading them to demand a relent- 
less prosecution of the smut dealers and consumers. 

Senator Kerauver. We will stand in recess subject to the call of the 
chairman. 

(Whereupon, at 12:40 p.m., the subcommittees recessed subject to 
the call of the chairman.) 


50933—60——_5 
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WEDNESDAY, SEPTEMBER Q, 1959 
U.S. Senate, 


SuBCcOMMITTEE ON CONSTITUTIONAL AMENDMENTS AND 

SuscoMMITTEE To INVESTIGATE JUVENILE DELINQUENCY 

OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittees met, pursuant to call, at 10 a.m., in room 457, 
Old Senate Office Building, Senator Estes Kefauver (chairman of the 
Subcomittee on Constitutional Amendments) presiding. 

Present : Senators Kefauver (presiding) an Hart. 

Also present: Bernard Fensterwald, chief counsel to the Subcom- 
mittee on Constitutional Amendments; and Arthur H. Bernstone, 
chief counsel to the Subcomittee To Investigate Juvenile Delinquency. 

Senator Kreravuver. This joint hearing of the Subcommittees on 
the Constitutional Amendments and Juvenile Delinquency will come 
to order. 

Mr. Bernstone is the counsel for the Juvenile Delinquency Sub- 
committee, and Mr. Fensterwald for the Constitutional Amendments 
Subcommittee. 

We are delighted, indeed, to have as our first witness this morning 
Mrs. Kathryn Granahan, Congresswoman of the Second District of 
Pennsylvania. 

Mrs. Granahan is chairman of the Postal Operations Subcommittee 
of the Post Office Committee of the House. She is the author of 
H.R. 7379 which recently passed the House of Representatives. 

She has had a long and active interest in the field under investiga- 
tion, and has accomplished much useful work which has been accom- 
plished as a result of her fine leadership. 

We are all grateful to you for the work that you have done in this 
field, Mrs. Granahan, and we want to thank you for coming and tes- 
tifying before us today. 

Mrs. GraNAHAN. Thank you, Senator. 


STATEMENT OF HON. KATHRYN E. GRANAHAN, A REPRESENTA- 
TIVE IN CONGRESS FROM THE SECOND CONGRESSIONAL DISTRICT 
OF THE STATE OF PENNSYLVANIA 


Mrs. GranaHan. Mr. Chairman and members of the subcommittees, 
I feel it a privilege to appear before your subcommittees to present a 
statement regarding S. 2562, which will strengthen the criminal pen- 
alties for the mailing, importing, or transporting of obscene matter, 
and by this and other actions, serve to combat juvenile delinquency. 
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I would like to take this opportunity to congratulate the membex 
of the Subcommittee on Juvenile Deliquency for the work they haye 
been carrying on over the past several years in investigating the 
causes of juvenile delinquency. Your “1956 Report on Obscene an 
Pornographic Literature and Juvenile Delinquency” has been a soure 
of valuable information to the Postal Operations Subcommittee of 
the House Post Office and Civil Service Committee in its study of 
obscene matter sent through the mails. 

As you know, as chairman of the Postal Operations Subcommittee 
I have introduced legislation to deal with this very grave problem 
which is facing our Nation today. 

My bill, H.R. 7379, which amends the act of July 27, 1956, with 
respect to the detention of mail for temporary periods in the public 
interest and for other purposes, was passed by the House of Repre. 
sentatives on September 1. 

I would like to comment further regarding the provisions contained 
in that legislation in just a moment. 

The other bill I introduced, H.R. 8496, to strengthen the criminal 
penalties for the mailing, importing, or transporting of obscene mat. 
ter, and for other purposes, has been referred to the House Committee 
on the Judiciary. 

I am wholeheartedly in support of the provisions of title 1 of §, 
2562 and of title 2 as far as they go. However, in several instances 
it is my sincere belief that they do not go far enough. 

Title 2 of the bill under consideration by your subcommittees 
amends the act of July 27, 1956, with respect to the detention of mail 
containing obscene matter for temporary periods. It extends the pe- 
riod for an interim order directing that mail addressed to any person 
using the mails for sending obscene matter from the present 20 days to 
45 days. However, it does not change the existing standard “neces- 
sary to the effective enforcement of the section” to that new standard 
“public interest,” which was recommended by the Postmaster General. 
This new standard, which is broad in concept, would allow for con- 
sideration to be given to many intangible factors which vary in every 
case. H.R. 7379, which provides for the use of the standard “public 
interest” was passed unanimously by the House Post Office and Civil 
Service Committee and was given near unanimous support by the 
House of Representatives. 

It will be unfortunate if appropriate steps are not taken to amend 
S. 2562, to include this language rather than that contained in the 
introduced bill. In my opinion, the most important factor is to pro- 
vide the Postmaster General with a means to carry out his existing 
responsibilities. The modification of the standard serves this pur- 
pose to an even greater degree than the 45-day provision. 

Title 1 of this bill certainly puts some real “teeth” in the criminal 
statutes designed to prohibit traffic in obscene and indecent matter. 
Hearings held by cur subcommittee disclosed that comparatively 
minor penalties permitted by law, coupled with weak and unrealistic 
sentences handed down by many courts, are a major factor in opening 
the floodgates for a half-billion-dollar annual mail order business 1 
all kinds of filthy and vile books, photographs, motion pictures, and 
other material not fit to come into the American home. No avenue of 
commerce is free from this illegal traffic and the U.S. mails, as the 
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eatest communications system in the world, has been fastened on 
by purveyors of filth to an unbelievable extent. 

“We cannot and will not overlook the loopholes that contribute to 
these degrading practices. Title 1 of this bill, as well as the bill I 
have introduced in the other body, strengthens one of the weakest 
links in the criminal laws by making stiff jail sentences mandatory 
where, under present law, they are merely permissive. Under title 
1 of this bill, conviction for a second offense of the crime of trans- 
mitting obscene matter will be subject to a minimum of 1 year in jail 
and not less than a $3,000 fine, with a maximum of 5 years in jail and 
a $20,000 fine. Conviction for each additional offense will carry a 
mandatory jail sentence of from 3 to 10 years and a fine of from $3,000 
to $20,000. : ane ‘ 

This legislation will help put an end to ridiculously light sentences 
handed down by some courts for crimes involving the sending of the 
most horrible kinds of smut and filth into American homes, sentences 
which the hearings of our subcommittee showed are no more than a 
slap on the wrist or a minor license fee for continuing in the mail- 
ee pornography business. I am convinced that the only way to 
effectively combat the purveyors of filth and smut is to put them 
behind bars as animals dangerous to society. For that is really what 
they are, when one considers the detrimental effects that the dissemi- 
nation of their wares has on the youth of our land. 

I would like to bring to the subcommittee’s attention the fact that. in 
the hearings held by our Postal Operations Subcommittee in Phila- 
delphia in July of this year, I was convinced that there is a direct 
relationship between uncontrolled dissemination of obscene and por- 
nographic literature and juvenile delinquency. The chief neuro- 
psychiatrist and medical director of the Philadelphia Municipal 
Court, whose position affords an unusual opportunity to study and 
evaluate the effects of obscenity and pornography on the conduct of 
youthful law violators, told the committee that antisocial, delinquent, 
and criminal activity frequently results from stimulation by pornog- 
raphy. Here is what is happening: 

Girls run away from their homes and become entangled in prostitu- 
tion. Boys and young men commit assaults and become generally in- 
corrigible. The more vicious delinquent or psychopathic type may 
become an exhibitionist or a rapist. 

Pornography is an instrument for delinquency; it is an insidious 
threat to the moral, mental, and physical health of the youth of this 
Nation. It debases the true meaning and function of life. 

The purveyor of pornography is an immoral, corrupt, degenerate 
individual who completely disregards the harm he causes to public 
morality and decency. He is an antisocial, psychiatric criminal, The 
viciousness of his trade can be equaled to a pestilence. 

At our hearing in Philadelphia the chief of county detectives stated 
that “obscenity certainly plays an important part in our crime picture 
today, and this statement I make in light of 30 years of police expe- 
rience handling every phase of crime on our calendar. It definitely, 
emphatically, plays an important part in our ever-increasing rate of 
crime today.” 

Witness after witness appearing before our subcommittee attested 
to their firm belief on this point. Religious leaders were unanimous 
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in their position that printed filth definitely contributes to the corrup. 
tion of our youth. 

With reference to title II, I would like to further state that cengop. 
ship was not involved when impounding mail for 20 days was enacted 
into law. Neither is censorship involved in this measure which ex. 
tends to 45 days the period for impounding mail when such action js 
deemed necessary by the Postmaster General in carrying out his 
responsibilities while as I have already indicated, I feel should by 
based on the standard of “public interest.” Freedom of speech is no} 
involved, either. I feel there is no more justification to allow an indj. 
vidual] to send pictures of a naked woman through the mail than ther 
is to allow a naked woman to walk down the street in public. 

The billion-dollar business in obscene and pornographic materia] 
with the untold millions made by the few unscrupulous movie pro- 
ducers and book publishers as an outgrowth of the trend toward loos 
portrayal of sex, has become the “Golden Calf” of our time—the sag. 
rificial lambs, our youth, 

Something must be done to check this dangerous trend. I he. 
lieve that the legislation you are presently considering is one of the 
necessary steps that must be taken to do this. 

Since preparing my remarks, I have been informed that you are 
considering, in addition to S. 2562, two resolutions which would amend 
the Constitution so as to not have the first amendment apply in caseg 
of obscenity. The very fact that these resolutions are receiving such 
active consideration today should stand as a warning to those who 
constantly oppose any effort whatsoever in control of obscene material, 
The issue is not freedom of speech: the issue is whether or not our 
Constitution is going to be interpreted to be in favor of those who 
want to make money at any cost and insist the Constitution is their 
freedom to exploit their fellow man, and whether the parents of 
youngsters have no rights at all but must have the postal service as a 
pipeline into their homes, with their children the captive audience 
for this filth. 

That is the end of my statement, Senator, and if there are any ques- 
tions, I would be happy, if I could, to answer them. 

Senator Kerauver. Thank you, Mrs. Granahan. I want to com- 
pliment you upon a lead, well-prepared statement that shows 
your great knowledge of this subject and your interest in it. 

You are a pioneer in additional legislation to try to combat the 
use of the mails for the sending of obscene literature and pornography 
through the mails. And you have discussed the two bills that you 
have filed; H.R. 7379 was taken as a basis of title II of the Senate 
bill which a number of us have filed. 

You say the principal difference is that on page 1 in your bill you 
have the standard— 


when the Postmaster General determines during proceedings before him that 
in the administration of the Act of August 15, 1950, such action is in the public 
interest. 


And in our bill we have— 
when such action is necessary to the effective enforcement of such section. 


Do you think the criteria of “public interest” is sufficiently precise! 
What, in your view, does it mean ? 
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Mrs. GranauaNn. I think the public interest standard is used in the 
legislation establishing many of our administrative agencies—such 
as the SEC, which uses public interest; and I think our public inter- 
est is confined to obscene, let us say, lewd, lascivious, dirty, filthy 
literature. We spell it out, in other words. 

Senator Krravuver. I think that is a very good suggestion. We 
certainly would consider amending our bill to conform to your ideas. 

Mrs. GRANAHAN. Thank you, Senator. 

Senator Kerauver. Now, the other thing is that your bill H.R. 
7379, when it came to the Senate, was referred to the Post Office and 
Civil Service Committee, I believe. 

Mrs. GRANAHAN. Yes. 

Senator Kerauver. Your other bill, H.R. 8496, which has manda- 
tory penalties all the way around for traffickers in pornography, on the 
first offense as well as any subsequent ones, is before the Judiciary 
Committee of the House. Is there any possibility of getting it out 
at this session ? 

Mrs. GRANAHAN. I question it, Mr. Chairman, because it seems they 
are bogged down there. I have spoken to some of the members, 
but they are trying to convince me that we ought to start fresh on it 
next January. 

But I really think it is very important to have a bill like that, be- 
cause I feel that these purveyors of filth will not be quite as apt to 
distribute their wares and publish them when they are facing jail 
sentences. 

Senator Krrauver. In the Senate bill S. 2562, title I, which deals 
with mandatory sentences, it does not have a mandatory sentence for 
the first offense but it does for the second one, and it is increased even 
more for the third offense and subsequent ones. 

Mrs. GRAHAM. Yes. 

Senator Krerauver. This differs from your bill in that you have a 
mandatory jail sentence for the first offense. It was our feeling that 
judges and juries might not convict if there was a mandatory sentence 
for the first offense. If the pornographers did it again, the jury 
would have no sympathy for them. 

Also, this follows generally the narcotics law in having a manda- 
tory sentence for the second offense, and then increased penalties for 
the third and subsequent offenses. 

Do you have any particular preference as to— 

Mrs. GranaHan. Well, I ah mind, Mr. Chairman, that so many 
of these distributors and publishers have been picked up, have been 
convicted, and have been tried by a jury, and the court seemed to have 
been very loose in giving them a $5,000 or $10,000 fine and a year’s 
probation—— 

Senator Kerauver. That is true. 

Mrs. GRANAHAN. Which means nothing at all to them because they 
just move a few blocks and open up under a new name and a new 
cover on their book, and so forth. 

So I probably was pointing more or less to those people who have 
already been picked up for such offense. 

Senator Kerauver. Yes. When I had the privilege of being the 
chairman of the Juvenile Delinquency Subcommittee, we had hearings 
in New York and in Los Angeles, and we found what you said to be 
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quite true, that these people, the first time, just got a slap on the wrig 
or a very small fine, changed their names and changed the place of 
operation, went on doing the same thing again. 

But it was my feeling that if it was somebody who made a mistake 
the first time, if they ‘knew the second time they were going to be 
faced with a jail sentence, that they would stop and think a long time 
before continuing in business. 

Mrs. GranaHan. Would you think the past history of being ap 
offender but not serving a jail sentence would warrant a jail sentence 
if they were picked up a second or third time? 

Senator Kreravver. I think so. I think we have got to stiffen the 
penalties severely. 

Senator Hart, do you have any questions to ask? 

Senator Harr. No, thank you, Mr. Chairman. 

I apologize for my coming in late. 

Mrs. GranaHAN. That is quite all right, Senator, it often happens 
to me. 

Senator Keravuver. It will be a great pleasure to continue working 
with you in this field, Mrs. Granahan. 

Mrs. GRaNAHAN. Thank you very much, Mr. Chairman. 

Senator Kerauver. Thank you for your contribution. 

Mrs. GraNAHAN. I certainly appreciate being invited to speak with 
you this morning, and I know it is going to be very, very helpful to 
me. 

Senator Keravver. I think we are going to accomplish a lot by law, 
but it is also going to take an aroused public opinion. 

Mrs. GrRANAHAN. I think that is very necessary. Without that we 
can’t do a thing. 

Senator Kerauver. You have been doing a great deal to bring the 
message to the people of the Nation. 

Thank you very much. 

Mrs. Granawan. Thank you very much. 

Senator Knrauver. We will have to have a recess at this point to 


answer a live quorum which has been announced; we will stand in 
recess for 10 minutes. 


(A short recess was taken.) 

Senator Kerauver. Mr. Warburton, will you sit down? You have 
some of your good people with you. 

Mr. Warpurton. Yes, that is right, Senator. 

Senator Keravuver. And I would appreciate it if you would intro- 
duce them and give us their full names and their positions. 


STATEMENT OF HERBERT B. WARBURTON, GENERAL COUNSEL, 
POST OFFICE DEPARTMENT, ACCOMPANIED BY LEO G. KNOLL, 
DEPUTY GENERAL COUNSEL; RICHARD S. FARR, ASSISTANT GEN- 
ERAL COUNSEL AND CHIEF OF FRAUD AND MAILABILITY DIVI- 
SION; AND MARION HARRISON, SPECIAL ASSISTANT TO THE 
GENERAL COUNSEL, POST OFFICE DEPARTMENT 


Mr. Warpurton. Yes, sir. 

Senator, I have with me Mr. Leo Knoll, who is the Deputy Gen- 
eral Counsel of the Post Office Department. 

Senator Kreravver. We are glad to have you with us, Mr. Knoll. 
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Mr. Warsurton. I also have with me, and he will be in the room in 
‘ust a moment, Mr. Richard Farr, who is an Assistant General Counsel, 
and Chief of the Fraud and Mailability Division of the General 
Counsel’s Office. ’ 

Senator Kerauver. Yes, sir. 

Mr. Warsurton. I also have with me Mr. Marion Harrison, who 
is the Special Assistant to the General Counsel. This is Mr. Harrison, 


senator. 
yo Keravver. I wish to welcome all you gentlemen. 

Before you start, Mr. Warburton, my attention has been called 
to an article in the Washington Post this morning by Mr. Roscoe 
Drummond on this subject, in which he compliments the Postmaster 
General upon his effort to keep obscene literature out of the mails, 
and he says that the Postmaster General— 


needs and deserves the support of every church organization, every parent, 
every civie leader to help smother this awful business. 


So without objection, this will be made a part of the record in the 
appendix. — 
(The article referred to is as follows :) 


[From the Washington Post and Times Herald, Sept. 9, 1959] 
OBSCENITY IN Matirs—OFrFrenseE AGAINST Soctery COMPOUNDED THREEFOLD 
(By Roscoe Drummond) 


There is good reason to be wrathfully aroused by the massive abuse of the mails 
to sell obscenity to teenage boys and girls. 

Let’s not allow ourselves to be distracted from the main problem by a side de- 
bate on Lady Chatterley’s Lover. The courts have ruled it mailable and most 
people, I think, will be willing to go the extra mile to guard against capricious 
Government censorship. 

But there is no issue of capricious Government censorship in dealing with the 
calculated commercial corruption of youth by the mail-order filth racket. 

It is no valid use of free speech to yell “fire” in a theater. 

It is no valid use of free speech to engage in a conspiracy to teach the over- 
throw of the Government by force. 

It is no valid use of free speech to promote for profit the overthrow of the 
morals and moral fiber of the Nation’s young people. 

Have no doubt about it, today the mail-order sales of pornographic literature, 
obscene pictures, and erotic equipment have become big business and is helping to 
produce big crime. 

The purpose of this column is to show something of the magnitude of this 
offensive, corrupt, and corrupting enterprise. Later columns will deal with what 
is being done and what more can be done to destroy it. 

By conservative estimate the gross revenue from this filthy business runs to 
half a billion dollars a year—and probably much more. 

The inspection service of the Post Office Department estimates that as many 
as 1 million children this year will be on the receiving end of this terrible 
racket—at least 1 of every 35 children in the country. 

The obscenity business focuses its attention more and more on the Nation’s 
children—teenage boys and girls mostly, but even younger. They flush this porno- 
graphic material into the unsuspecting hands of many young people through the 
family mailbox. 

At first it reaches most children unsolicited. The pornographic peddlers are 
like dope peddlers. First, they slyly get the young people “hooked” with the 
drug—the obscenity drug—and then work to make them regular customers. 

It is the purveyors who seek out the children, not the children who first seek 
out the purveyors. They buy lists from standard sources. They advertise in- 
nocent items, like model airplane parts, toys, stamps. The child sends for these 
things and the dealer in obscenity has the name to use for his evil traffic. 
Soon the child is receiving solicitations through the mails. 
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All this adds up to an offense against society compounded threefold. There 
is the baited trap to catch young people. There is the pattern of progression 
by which children are lured to increase their depravity. And later it becomes 
an addiction which leads to and increases juvenile delinquency. 

And when crime becomes profitable business, the racketeers begin to take 
over as they are now elbowing into the merchandising of obscenity. 

Thus criminals are begetting criminals, nurturing and nourishing then, 
All these are the reasons why Postmaster General Arthur Summerfield needs 
and deserves the support of every church organization, every parent, every 
civic leader to help smother this awful business. ; 

Senator Kerauver. Will you proceed, Mr. Warburton ? 

Mr. Warsurton. Thank you. 

Mr. Chairman, and gentlemen of the subcommittees, I am privi- 
leged to appear before you today in response to your kind invita. 
tion to inform you about and discuss with you some of the legal 
problems which the Post Office Department has experienced as jt 
has attempted to discharge its responsibility under the statutes to 
deny the mails to the transmittal of obscenity. I am also grateful 
for the opportunity to testify concerning the Department’s position 
with respect to S, 2562, introduced on August 19, 1959, by Senator 
Kefauver, the chairman, for himself and 15 other distinguished 
Senators. 

Significantly, S. 2562 is divided into two titles. Title I is con- 
cerned with the criminal process. Title II is concerned with the 
administrative process. This same division is utilized by the Post 
Office Department in its procedures. 

Inasmuch as the source of material is identical whether the Post 
Office Department ultimately applies to it the administrative pro- 
cedure or the criminal procedure, it may be helpful for me to de- 
scribe the methods of initiating these procedures and of obtaining 
the material upon which they are based. 

The term “obscene,” or “obscenity,” or “obscene material,” as we use 
it, is a generic term encompassing the whole range of such material 
from the borderline to the unquestionably pornographic. “Hard-core 
pornography” refers to material which depicts the act. of sexual inter- 
course, or some variation, an act of perversion, and the like. The 
obscenity trade, which is flourishing and which appears to be growi 
daily, refers to this hard-core pornography as “action” material. 
“Borderline obscenity,” it follows, is material which is not as rough as 
hard-core pornography in the sense that it does not depict sexual 
intercourse, acts of perversion, and the like, but is clearly something 
more than the mere vulgar, coarse, or risque. 

Whatever the type of material, it generally comes to the attention 
of the Post Office Department in one of the following ways: 

1. A routine postal inspection of mail which is not first class dis- 
closes its existence and transmission through the mails. 

2. Test mailings conducted by postal inspectors in response to ad- 
vertisements, a test mailing being a mailing under a fictitious name 
prearranged by the inspector, produce the actual material as any other 
mail-order customer might buy it. 

3. Public-spirited citizens refer the material to their local post- 
master, postal inspector, or to the General Counsel of the Post Office 
Department in Washington. 

4. With respect to mailability proceedings, to which S. 2562 does 
not relate, a postmaster, postal inspector, or postal clerk in a post 
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office of deposit notices a volume of material deposited for transmis- 
sion through the mails about which he has doubt and which he refers 
to the General Counsel in Washington for a ruling as to mailability. 

In respect to all of these procedures, I emphasize what I am sure 
we all know, namely, that no postal employee has authority to open 
first-class mail. — Bx 

Once a postal inspector has material in hand which he considers to 
be hard-core pornography—and the inspectors are usually the source 
of such material—he may refer it directly to the appropriate U.S. 
attorney for the consideration of that official as to whether criminal 
action should be initiated pursuant to 18 United States Code, section 
1461. This is the matter to which section 101 of S. 2562 refers. Or 
he may also refer it to the General Counsel for administrative action— 
about which I shall talk in a few minutes. 

Title 18, United States Code, section 1461, as amended by Public Law 
85-496, signed on August 28, 1958, is the criminal statute applicable. 
As you will recall, sir, the 1958 amendment, vigorously sought by this 
Department, is the amendment which _— prosecution in the Fed- 
eral judicial district of delivery as well as the Federal judicial district 
of deposit. 

Senator Keravuver. As a matter of fact, it permits prosecution all 
along the line. 

Mr. Warsvurton. That is quite correct, sir, but may I point out to 
you that we have basically, as I think was indicated during the last 
session when the Senator was so interested in this particular measure, 
not had the intention of prosecuting in transit. We feel that the 
effectiveness of the amendment can be best secured in the present 
atmosphere and context under existing court rulings in the place of 
address. 

I might say on that score, sir, for just one more second, when I say 
that we think it will be more effectively usable in the district of ad- 
dress, I refer to the Roth definition of obscenity and the temporary 
community standard factor of it. 

Mr. Bernstone. May I put one point? There has been a typo- 
graphical mistake. That 1s Public Law 796 instead of 496, just 
for a matter of record. 

Mr. Warsurton. Yes. To continue: Of course, the ultimate deci- 
sion as to whether there will be a criminal prosecution lies with the 
U.S. attorney, who is an employee of the Department of Justice. 

It is the position of the Post Office Department, at least until expe- 
rience dictates to the contrary, that 18 United States Code section 
1461, as amended by the 85th Congress, is adequate as a criminal sanc- 
tion. Section 101 of S. 2562 would amend this sanction by increasing 
criminal penalties and in certain other respects. Most appropriately, 
of course, the Department of Justice should comment upon this inas- 
much as, as I have observed, it is the U.S. attorney, under jurisdiction 
of the Department of Justice, who must decide in the final analysis 
whether to prosecute, and who does in fact: prosecute. 

However, I would observe, if I may, that a large number of these 
purveyors of obscenity already have a criminal record, so that the 
fear of a criminal prosecution is not. what it might be to a more re- 
spectable citizen. 
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Furthermore, virtually all of these purveyors have made such fan. 


tastic sums of money poisoning the minds of the children of our coun. _| 


try that a fine, be it $1,000, $5,000, $10,000, or $20,000, is really but 4 
slap on the wrist. In addition, a jail sentence, in the not too frequent 
instance when it is actually imposed by a judge, is merely a matter to 
be weighed statistically against the likelihood of parole, for the pur. 
veyor of obscenity is a ruthless gentleman crook and not a thug, and 
he is the type of individual who behaves in prison and therefore jg 
likely to be paroled early. 

May I emphasize, however, that I make these remarks with respect 
to the general theory behind criminal prosecutions only in an effort 
to assist the subcommittees, for comment upon section 101 is essentially 
a matter for the Department of Justice. , 

Those of us who are attorneys in the Post Office Department are 
not completely familiar with the activities of the various U.S. attor. 
neys in bringing prosecutions pursuant to 18 United States Code, see. 
tion 1462, which would be amended by section 102 of the bill. It js 
my belief that very few such prosecutions have been brought in recent 
years. It would seem to follow, therefore, that strengthening the 
penalties in this respect would not have a significant deterrent effect, 

Section 103 of S. 2562 would amend 18 United States Code, section 
1463, pertaining to the mailing of obscene or indecent matter on en- 
velopes, wrappers or cards. This statute, as it exists and as it would 
be amended, relates only to postal cards and to the exterior of en- 
veloped mail matter. Frankly, there are only an insignificant num- 
ber of cases of this type brought to the attention of the Department— 
and I might interject there Mr. Chairman, that in the period of time 
that I have been serving as the General Counsel of the Department, I 
can recall having seen only three instances of this type of material. 

The comments I have made with respect to section 102 of the bill 
are applicable to section 104 because of the similarity of the type of 
illegal activity to which the sections refer. If an inspector initially 
determines that the material at hand does not appear to fall within 
the hard-core category to which I referred, so that the likelihood of 
the U.S. attorney seeking a grand jury indictment would be very 
minimal, the Inspection Service ordinarily refers the matter to the 
General Counsel for consideration of initiation of an administrative 
or civil action. 

This remedy can be extremely effective. Its importance as a weapon 
against using the mails for the transmittal of obscenity becomes 
clearly apparent when its objective is realized. That objective is to 
deny the purveyor of pornography the profits to which his whole 
purpose and enterprise is directed. This objective obviously is capa- 
ble of having a salutary effect which even a successful criminal action 
would not inevitably obtain. The reason is simply that the adminis- 
trative process, when consistently successful in an action, denies the 
purveyor his profits, and the sole reason he is in business is to make 
fat profits. 

Many of these enterprises are fly-by-night, hole-in-the-wall shoe- 
string operations—here today and gone tomorrow. They depend 
upon a quick and hefty profit. Some, of course, are larger operators, 
turning up today under one name and tomorrow under another name. 
But even a successful administrative action, cutting off return remit- 
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tances and thereby denying them their profits, can tremendously jolt 
and eventually drive out of business the larger scale purveyor. 

Moreover, there is another very important consideration. The 
administrative remedy, by stopping the return of remittances, stops 
the further distribution of obscenity, for nobody is in the business 
except to make money. Consequently, less obscenity is distributed 
into the homes of America. The criminal penalty, on the other hand, 
depends for its success upon proof that obscenity has been distributed 
through the mail. The cautious prosecutor naturally is desirous of 
having as much obscenity distributed through the mail as possible 
not only so that his chances of getting adequate evidence for convic- 
tion are greater, but also so that by virtue of the large and callous 
scale of the operation the judge will be less likely to be lenient in 
passing sentence following conviction. 

Lastly, there is another advantage to the administrative process 
which we ought not to overlook. When a potential customer sends 
in a remittance after having been solicited by an advertisement, in- 
stead of getting the obscenity which he ordered or hoped he ordered, 
he gets his envelope back with the word “Unlawful” stamped thereon. 
This impediment might have little or no effect on the habitual pur- 
chaser of obscenity, the individual whose mind and morals have al- 
ready been distorted beyond facile correction. However, it is bound 
to have a cautioning effect upon the child who ordered the obscenity— 
and much of this material is ordered by children, especially teen-age 
children—or upon the parent of the child. Sometimes, as the Post- 
master General has pointed out in his testimony, a child or even a 
parent orders merchandise other than obscenity and gets obscenity. 

The Post Office Department, at the request of the chairman of the 
Post Office and Civil Service Committee of the other body, made 
certain suggestions for strengthening this proceeding. These sugges- 
tions, in the form of H.R. 7379, entitled “A bill to amend the act of 
July 27, 1956, with respect to the detention of mail for temporary 
periods in the public interest, and for other purposes,” was approved 
by the House of Representatives on September 1, 1959. 

The Post Office en believes that the strengthening of the 
administrative procedure is vitally important. By the same token, 
although the Department is working on other legislative proposals 
to attempt to combat the purveyor of obscenity from every conceiv- 
able angle, those proposals are subsidiary to H.R. 7379 in the sense 
that they would be very helpful if enacted into law but do not go to 
the heart of either of the two available procedures for combating 
obscenity—the criminal or the administrative. 

The administrative procedure is predicated upon title 39, United 
States Code, section 259(a) and section 259(b). I should like briefly 
: describe the procedure under these two sections in their present 

orm. 

I should also like to discuss title 39, United States Code, section 259, 
relating to fraud, because in many respects it is similar to its sister 
sections relating to obscenity, and because of the Post Office Depart- 
ment’s common concern about the increase in fraudulent schemers as 
well as purveyors of obscenity, all using the mails to the detriment of 
hundreds of thousands of innocent Americans. 
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Title 39, United States Code, section 259, in essence, authorizes the 
Postmaster General to determine that a scheme conducted through 
the mails is fraudulent, to intercept mail addressed to the fraudulent 
operator, and to return the mail which contains remittances marked 
“fraudulent” to indicate to the prospective customer that the oper. 
tion is fraudulent and, of course, to stop the fradulent schemer from 
raking in his profit. 

The administrative process, consistent with the requirements of the 
Administrative Procedure Act, title 5, United States Code, section 
1001 and following, is very similar—in fact, virtually identical—to 
the procedure with respect to obscenity. 

Title 39, United States Code, section 259 (a), in essence, reposes the 
same authority—and I might say, creates the same and similar diff- 
culties—in the Postmaster General with respect to purveyors of ob- 
scenity. The mail in this instance is stamped “unlawful” rather than 
“fraudulent.” The theory is the same. The procedure is the same, 

Title 39, United States Code, section 259(b), is an adjunct or sup- 
porting section to section 259(a). Section 259(b) additionally gives 
the Postmaster General the authority when “reasonable and necessa 
to the enforcement of” section 259(a) to issue an interim impoundin 
order. The Department’s proposals made earlier in the session an 
now incorporated in H.R. 7379 were conceived to strengthen this im- 
pounding authority. 

Assume, if you will, sir, that the Post Office Department receives 
knowledge by one of the means I have described, that an obscenity 
mill has opened for business in Los Angeles. The General Counsel 
receives samples of the advertising and usually of the merchandise, 
If he believes that the matter should be subject to an “unlawful” 
order—or a “fraudulent” order, if it is a fraud scheme—he files a 
complaint with the docket clerk of the Post Office Department. She 
is the clerk who performs the administrative filing function and she 
reports directly to two hearing examiners and to the judicial officer 
for the Post Office Department. 

The hearing examiners are section 11, Administrative Procedure 
Act, qualified examiners. The judicial officer appointed directly by 
the Postmaster General and a part of the Office of the Postmaster 
General, renders the final departmental or agency decision, and is in 
these matters the alter ego of the Postmaster General. 

I should be glad later to discuss in more detail the functioning of 
these officials within the Office of the Postmaster General, particu- 
larly because of the Department’s interest in H.R. 7506, which would 
clarify certain matters of procedural authority. 

The General Counsel’s complaint alleges that there is probable 
cause to believe that the operator is trafficking in obscenity through 
the mails, and by filing it the General Counsel initiates the Depart- 
ment’s administrative procedure, the ultimate objective of which is 
to drive the purveyor out of business by the successful issuance of an 
“unlawful” order. 

The rules for this procedure are published pursuant to the Admin- 
istrative Procedure Act and are available in the Code of Federal 
Regulations, the Federal Register, and upon request from the Post 
Office Department’s judicial officer. 
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All Administrative Procedure Act rights are granted. The Gen- 
eral Counsel is, of course, the complainant, and the alleged purveyor 
of obscenity is the respondent. Following the hearing by a hearing 
examiner, the hearing examiner renders an initial decision. This 
initial decision becomes the final agency decision unless the party 
against whom the decision lay files a timely appeal. If that party 
so files, the entire record is referred to the judicial officer, who renders 
the final departmental decision. The judicial officer, by virtue of his 
delegation of authority, has the right to refer a case to the Postmaster 
General for the latter’s personal final decision. However, that has 
only been done once. nig Aas 

If the administrative process results in victory for the complainant, 
the Government, an “unlawful” order is issued—or, as I have ob- 
served, the order would be a “fraudulent” order in a fraud proceeding. 

This order is addressed to the postmaster at the post office where 
the enterprise against which the complaint was filed receives its mail. 
It directs the postmaster thereafter to return the respondent’s mail 
which is identifiable as related to the illegal enterprise to the sender. 

May I emphasize, as this Department recently had to do before the 
Court of Appeals for the District of Columbia Circuit in the case of 
Merle E. Parker v. Summerfield, that a respondent against whom an 
order has been issued is automatically permitted to receive all mail 
which patently does not relate to the illegal activity. In addition, if 
there is anv mail which from its outside is doubtful, or as to which 
there is a dispute, the respondent has the right to come in to the post 
office and prove his point by opening the mail in front of a postal 
employee. : a 

Thus, the order does not involve censorship nor does it involve the 
reading of a respondent’s mail by some postal employee. 

As a practical matter, I should like to point out that usually the 
obscenity purveyor or the fraudulent schemer conducts only one or 
two promotions at the same time, and keeps his private and other busi- 
ness affairs safely segregated at some other address and under some 
other name, so that the matter of dividing mail between that which 
relates to the illegal activity and that which does not relate to it is 
rarely in point. Dr. Parker’s case was a rare exception. 

This basic administrative procedure has as its essence the giving 
to the parties—the General Counsel on the one hand and the allegedly 
fraudulent schemer or alleged purveyor of obscenity on the other 
hand—a reasonable opportunity to present their cases before im- 
partial persons. It is not uncommon for a hearing examiner to rule 
in favor of a respondent and it is not uncommon for the judicial officer 
to overrule a hearing examiner. 

This administrative procedure prohibits, and is intended to pro- 
hibit, superficial, perfunctory, or prejudicially accelerated handling 
of cases. In fact, the procedure can be expedited only by eliminating 
or shortening particular stages which the published “Rules of Prac- 
tice” have established as the regular procedure and, of course, to do 
that requires the stipulation of both parties to the case. 

The completion of the whole administrative process in normal 
course obviously and inevitably must take time. Experience indi- 
cates that it probably can be accomplished in the overwhelming ma- 
jority of cases in 45 days or less. 
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My point is: What happens to the mail containing payments for ob. 
scenity which the respondent has advertised while this procedure is jp 
progress ? 

The answer is somewhat rhetorical for if the “Unlawful” order were 
to become enforcible only at the conclusion of the proceeding, the 
fast-moving purveyor—and they are al] fast moving when they want 
to be—would have long since made his profit and moved on to an. 
other name and perhaps another location before the Post Office De. 
partment had a remedy against him. This has happened on all too 
many occasions. It simply renders the administrative remedy a nul- 
lity before the administrative process is even completed. 

Retoenising this difficulty, Congress enacted title 39, United States 
Code, section 259(b). This statute authorizes the Postmaster Gep- 
eral—and he acts through the judicial officer—to issue an impoundin 
order against the enterprise’s mail if an impounding order is “reg- 
sonable and necessary to the enforcement of” section 259(a). 

The purpose of the interim impounding order is to hold the matter 
in abatement or status quo until the administrative procedure is com- 
pleted and a determination has been made as to whether an “Unlaw- 
ful” order should issue. “Status quo” or “abatement” in this instance 
means to hold up the delivery of mail relating to the allegedly ob- 
scene enterprise. 

The interim impounding order is issued upon application of the 
General Counsel. Its issuance by the judicial officer is ex parte, of 
obvious necessity. The General Counsel only files such an application 
when he believes, upon the basis of information in his possession and 
considering his experience in this field of activity, that without the 
order there would be little hope for ultimate success. 

The present life of an impounding order is only 20 days, notwith- 
standing the fact that I have never known a procedure, except by 
default, to be completed that quickly, and the Government may secure 
the renewal of the order for an additional 10 days if it is able to con- 
vince the appropriate Federal district court that such extension is 
necessary to the enforcement of section 259 (a). 

Senator Krerauver. Do you mind if I interrupt you at that point? 

Mr. Warsurton. Please do, sir. 

Senator Krrauver. How many of your cases have been lost or 
busted because of lack of time? As I understand the present law, 
you can impound the material for 20 days, and also for an additional 
10. 

Mr. Warsvrton. That is right, sir. 

Senator Keravuver. And you say here, as you have said in other 
places, this does not give you time to go through the necessary 
procedure. 

Mr. Warsurton. We have never gotten a case through, Mr. Chair- 
man, in less than 20 days except in the case of a default by the re- 
spondent. We have also attempted, since the 259(b) authority was 

legislatively created, about 12 cases altogether. The great bulk of 
these originated in the Los Angeles area, and we have actually, ona 
percentage basis, lost about 89, about 90 percent of them. 

Asa matter of fact, the attitude of the Department of Justice, whose 
attorneys, of course, immediately represent this Department when the 
matter of the interim impounding order becomes an issue before a 
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court by action of the respondent, we are dissuaded from using this 

procedure, because of the extreme difliculty as illustrated, I think, to 

some degree, by the figures I just gave you of the Government’s ever 
revailing under it. ; 

As a matter of fact, from my own standpoint, after I had assumed 
the office of General Counsel and we were exploring into this and 
other matters of administrative ability, we now do not attempt to use 
the interim impounding order procedure. It has been so impractical 
for us and so impossible of accomplishment. 

Senator Kerauver. If the time were extended 45 days, would it 
help substantially ¢ ; } ; : 

Mr. Warsurton. We believe it would, sir, without question. We 
also, I must say on that score, and believe that there are other corol- 
lary aspects to it which I shall explain as I proceed in my statement, 
which to us indicate that if this type of procedure is in the mind of 
the Congress, a procedure that should be available and should be 
available facilely for the purpose intended, that the other points 
should also be joined with the extension of the basis—-of the basic 
interim impounding order time period to 45 days. 

I refer, as I will indicate later on in somewhat more detail, to the 
question of the arbitrary and capricious standard to the question of 
the appeal to the circuit court, and so forth. — bree 

The 45-day period, to answer your question again directly, is defi- 
nitely a step toward the end of making this procedure facilely avail- 
able to us. 

Senator Kerauver. Well, as the matter stands now in the present 
Congress, the House has passed H.R. 7379——— 

Mr. Warsurton. That is right, sir. 

Senator Kerauver. Which extends the 20-day period to 45 days 

Mr. Warsurton. That is correct. 

Senator Kerauver. And this bill is now before the Post Office and 
Civil Service Committee of the Senate. 

Mr. Warsurton. That is right. 

Senator Keravuver. It is not before the Judiciary Committee. 

Mr. Warsurton. I appreciate that, sir. 

Senator Krravuver. But, I know that Senator Johnston, the chair- 
man of that committee, who is a cosponsor of S. 2562, if the machinery 
and time permit, would be happy to cooperate at least in getting this 
45-day extension. 

Mr. Warsurton. I am sure of that, sir, and of course, we are very 
conscious of your interest as well as Senator Johnston’s interest in 
that type of a matter. 

Senator Keravver. So if we could report this bill, you would think 
it would help ? 

Mr. Warsurton. We think it would help very much, sir. We 
feel, as I said a moment ago, if this procedure is to be made usable 
and available, that the 45-day period, as well as these other factors, 
are what are necessary to make—— 

Senator Kerauver. As the corollary part we could consider it when 
we maybe have a little more time. 

Mr. Warsurton. That is right. 

Senator Kerauver. Thank you. 
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Senator Harr. You heard Mrs. Granahan’s testimony with respect 
to this House bill? 

Mr. Warsurton. That is right, I heard her testify. 

Senator Harr. One point of difference, as I get it, is the suggestion 
that instead of conditioning the validity of an impounding order 
under 259(b) on the necessity to the effective enforcement of this gee. 
tion 259, she would have it conditioned upon whether or not it was in 
the public interest. 

Mr. Warsurron. Yes, Senator. 

Senator Harr. As the one in the position of having to advise the 
Postmaster General, wouldn’t it be a whale of a lot easier for you to 
advise him as to whether or not it was necessary to take this action 
in order to effectively enforce the section than it would be if you had 
to use the standard of public interest ? 

Mr. Warsurton. No. As a matter of fact, Senator, I discuss the 
matter of public interest a little further on in my testimony. 

Senator Harr. Good. 

Mr. Warsurton. Let me ease your mind just now, and I will come 
to it again in further detail. 

The concept of public interest in this area, Senator, as it appears 
in H.R. 7379, is my office’s suggestion to the Congress, whether it 
be on the House side or on the Senate side. 

I might also indicate to you that in tracing the history of the exist- 
ing law with regard to the interim impounding order, the public 
interest concept was originally advanced when the interim impound- 
ing order was first being sought in the 82d Congress, and at that time 
was supported by the Department of Justice, by its letter report upon 
the then measure to the Congress as a concept that was applicable 
in this context. So that the public interest standard is a standard 
that is the first of three additional factors that we feel will be not 
only helpful, but almost necessary to make this work, of which the 
45-day interim impounding period is the fourth factor. 

Senator Harr. Fine. 

Senator Kerauver. You would then recommend that title II of 
S. 2562 contain “public interest” rather than “such action as necessary 
for effective enforcement ?” 

Mr. Warsurton. In our experience, sir, as I will explain later, we 
definitely feel that the public interest concept is a more workable and 
more usable concept than the one in S. 2562, which to our mind is 
basically a restatement of the existing standard. 

Senator Kerauver. Yes. Could you not have “public interest 
and/or necessary for the enforcement” ? 

Mr. Warsurron. I think that might create, sir, with the alterna- 
tives, a rather substantial difficulty with respect to the burden of 
proof. I think it would be difficult, as an immediate reaction. I 
would like to think about this and I would be glad to drop you a letter 
and give our views on it; I think that it would lead in the alternative 
to the creation of confusion as to what standard actually was being 
applied at the particular time. 

Senator Kerauver. Mr. Fensterwald has done some briefing on the 
public interest matter. Should these questions be asked now or later 
on at the conclusion of your statement ? 
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Mr. Warsurton. Senator, may I suggest to you that it might be of 

reater interest to the subcommittees 1f I proceeded to those points, 
and then if the members of the subcommittees would desire to ask 
questions as we cover these points, we would be very happy to try to 
answer them for you. : 2 

Mr. Bernstone. May I ask one question? This will not interrupt 
the flow of your statement, Mr. Warburton, but I believe a moment 
ago you said that in the 82d Congress the Department of Justice 
favored legislation including the public interest standard. 

Did I interpret you correctly ? 

Mr. Warsurton. That is correct. 

Mr. Bernstone. The reason I am raising this point is that in Re- 
port No. 945 of the 86th Congress, Ist session, which is the report from 
the Committee on Post Office and Civil Service of the House of Repre- 
sentatives on H.R. 7379, which passed the House recently, there is 
printed a letter to the Honorable Tom Murray, chairman of the Com- 
mittee on Post Office and Civil Service, House of Representatives, 
signed by Lawrence E. Walsh, Deputy Attorney General, in which he 
says with regard to this testimony the following: 

This bill would amend the 1956 act in a number of respects which raise sub- 
stantial constitutional and policy questions. 

For example, it would substitute for the present “necessary to the effective 
enforcement” test one calling for a determination that such mail detention is “in 
the public interest.” 

Whether such a standard is constitutionally adequate when, as here, first 
amendment rights are involved, is a question not free of doubt. 

Then he gives other reasons for not wanting to back this bill. 

Has the Justice Department changed in its position with regard to 
this standard since the 82d Congress? 

Mr. Warsurton. Yes, sir. We are very conscious of the letter that 
you have just read, sir, and there has been a change in attitude. 

Mr. Bernstone. I see. 

Senator Kerauver. You mean you persuaded the Department of 
Justice to go along with your position ? 

Mr. Warsvurton. No, we did not, very definitely. The original po- 
sition, when the then Solicitor of the Post Office Department, Roy 
Frank, then testified before the Congress on this particular legislation, 
was in support of the public interest standard, which was the standard 
that Mr. rath then advanced to the Congress, and as you have just 
pointed out, the present attitude as has just been indicated is not in 
support of that standard. 

Mr. Bernstone. I see. 

Mr. Warsurton. There has been a change, and I don’t want to be 
facetious on the record, but we have been unable really to determine 
exactly what the underlying basis and reason for the change is. We 
have made an effort to do so with some of our friends who are in the 
Department of Justice, who have knowledge of this, even to the point 
of taking them to lunch, as a matter of fact, to try to find out on a 
friendly basis. We don’t know the reason for it. 

Mr. Bernsrone. I see. 

Senator Harr. On this point and to explain why I asked the ques- 
tion in the form I did, and this is first exposure to the question for me, 
as I understand it what this section 259 authorizes is—this is inaccu- 
rate, but if it is the general conception, just accept it 
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Mr. Warsurton. It is 259(b), sir. 

Senator Harr. That you are permitted under this law to hold mail, 
is that right ? 

Mr. Warsurton. That is basically the intention. 

Senator Harr. Or interrupt the flow of commerce, or something or 
other. 

Mr. Warsurton. That is right. 

Senator Harr. Now, that constitutes, in your general philosophy, 
a rather direct and extreme exercise of Federal police power. How 
do we safeguard against its abuse? Well, one way we safeguard it 
is to define pretty precisely the purpose which must be behind the 
interruption. 

Mr. Warsurton. Absolutely. 

Senator Harr. Now, as I get it, under existing law there is a specific 
explanation of the purpose that must be in mind before you are per- 
mitted to do this, “necessary for the enforcement of this section,” and 
the section spells out the limits of the area that you are permitted to 
move under. 

But the House bill and the language which you suggested would be 
more desirable, but which Judge Walsh has questioned, would merely 

say, if you think that the public interest is served, you can do this 
rather extreme thing. 

How do you find ‘out where in the book the public interest is spelled 
out? One Postmaster General’s idea of public interest might vary 
very broadly from another fellow’s 

Mr. Warsurton. That is true. 

Senator, may I take just a second to clarify this point? I think 
possibly 

Senator Kerauver. Yes,sir; itisa very important point. 

Mr. Warsurton. Section 259(a) gives to the Postmaster General 
the authority, in effect, to initiate, through his General Counsel, and 
to conduct an administrative hearing whose ultimate purpose, after 
the hearing, is the determination as to whether the particular opera- 
tion is or is not obscene. 

Now, section 259 ( b) gives to the Postmaster General the authority 
to issue an interim impounding order whose purpose in the original 
contemplation of the Congress was to put a mail block upon. the op- 
erator’s mail and to hold the mail which is basically the remittances 
for the advertised material, undelive rable until such time as the ad- 
ministrative hearing provided for in 259(a) leading to the possible is- 
suance of an unlawful order had been concluded, do you see? 

Now, this is the way these two work toge ther, or were contemplated 
by the Congress to work together. 

Senator Harr. Now , interrupting you at that point—— 

Mr. Warsurton. Yes, sir. 

Senator Harr. Under that language you would be permitted to take 
this second step of the suspension only if it was related clearly to the 
completion of this administrative process. 

Mr. Wareurton. Right. 

Senator Harr. But if it is related to the general welfare, then it con- 
ceivably could be argued that you could hold it forever because it is 
in the general welfare. 

Mr. Warsurton. Let me now expand just a little bit further, and 
possibly this may be helpful, Senator. 
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When, in a rare case, the interim impounding order is sought by the 
General Counsel from the Postmaster General under the existing law, 
what occurs is this: that the purveyor, the respondent, in our experi- 
ence has gone immediately into a district court and the district court, 
or rather, the requirement upon the Department, as I will explain in 
detail a little bit later on, at that time is that in order to prove that the 
issuance of the interim impounding order is reasonable and necessary 
to the enforcement of section 259(a), in other words, in order to hold 
it in status quo until the administrative hearing is held, the Govern- 
ment has to prove its entire case at that time. 

Do you see what I am getting at? 

Suppose we issue an interim impounding order on working day 1. 
On working day 2, the respondent is in the district court, ordinarily 
3,000 miles away in Los Angeles, and on working day 3, the Govern- 
ment has to prove its whole case through the U.S. attorney 3,000 miles 
away by demonstrating in effect that the material actually is obscene. 
So that the issuance of the interim impounding order on day 1 was 
necessary to the enforcement of 259(a) to permit the proceeding, the 
administrative proceeding, to be held so that the final determination 
could be made as to whether the material was or was not obscene. 

In other words, the Government is at the mercy of the respondent 
going in and requiring a demonstration and full proof of the basic 
case, which is the objective of the administrative hearing. 

Senator Harr. Well, what justification, other than that it was 
pornographic, would you have in order to prove that you were moving 
in the public interest ? 

Mr. Warsurton. Well, we have several justifications that I explain 
here. 

Senator Harr. Wouldn’t you have the same burden of proof under 
that ? 

Mr. Warsurron. No, because we tie in on the question of the re- 
spondent’s taking the ‘Government into a district court when the 
interim impounding order is issued, a proposed limitation that the 
district court at that time would decide only the question of whether 
the issuance of the interim impounding order was arbitrary or ca- 
pricious, and the district court under that limitation would not at 
that time require the full proof of the case, which is the objective of 
the administrative proceeding. 

Senator Harr. Well, proof that action is not arbitrary or capri- 
cious doesn’t, in my mind, always prove that it is in the public 
interest. 

Mr. Warsurton. I agree. But you see, sir, when you are talking 
about the question of arbitrary and capricious in the public interest, 
you are combining the two terms in your mind to mean the same thing, 
to be applicable to the same step. ‘They are two separate things, sir. 

eee Harr. Well, my questions imply I have a conclusion as to 
this. I don’t at all. I am just trying to better understand. 

Mr. Warsurron. I don’t have that inference at all, sir. Our pur- 
pose is to try to make this clear to you. 

Senator Krrauver. Pursue the matter, Senator Hart; it is very 
important. 

Senator Harr. I am sure I will have a better understanding as you 
reach this section. 

Senator Kerauver. Let me ask one question : 
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You said that you impound mails in New York one day; then that 
the next working day the respondent comes in Los Angeles before 
the Federal judge. 

Mr. Warsurron. I am sorry, sir, I didn’t mean to give that im- 
pression at all. What I meant to indicate was this: 

If a case originates on a Los Angeles ring and the —— is 
located in Los Angeles, we file our complaint all eging probable cause, 
and ee, file our interim impounding order on working 
day 1. The interim impounding order 1s served upon the purveyor 
in Los Angeles on working day 2, and on working day 3, he then 
goes before the district court in Los Angeles seeking a temporary 


restraining order against the enforcement of the interim impounding 
order. 


That is our experience. 

Senator Kerauver. Then how long, then, do you have to show your 
case or prove your case ? 

Mr. Warsurton. We have to show it on working day 3 in Los An- 
geles, and we have to show on working day 3 that the interim im- 
pounding order is necessary to the enforcement of section 259 (a) 
which provides the administrative proceeding. 

Senator Kerauver. And your idea is, of course, 45 days, the exten- 
sion to 45 days, would not help you in that situation 

Mr. Warsvurton. It would not help us in that situation, that is 
right. 

Senator Krrauver. But you think the criteria “in the public inter- 
est” would help you? 

Mr. Warevrton. That is right, sir, and also the adoption of the 
standard with respect to the area of jurisdiction of the district court 
before whom the respondent appears to attack the interim impounding 
order as being limited only to the question of whether the issuance of 
the order was arbitrary and capricious in the first instance. 

Let me say this, Senator, I don’t want to create a wrong impression 
in the minds of the subcommittee : 

As I said a moment ago, we have a very deep interest in all four 
of these factors that I am now discussing with respect. to our admin- 
istrative procedure. I must point out to you that by far the greater 
number of our cases don’t involve the interim impounding order and 
would not involve the interim impounding order if the law were to 
be amended to include the proposals we have made, which are basi- 
cally incorporated in H.R. 7379. 

Senator Keravver. Is that for the reason they don’t seek a tempo- 
rary injunction ? 

Mr. Warevrron. No; it is for this reason, sir; that we recognize 
that the use of the interim impounding order is a stringent weapon 
and it should be used only in those cases which are so extreme that 
there is a definite question of the balance between the public interest, 
that is, the tremendous deluge that one purveyor has put out of his 
advertising for obscene material and the private interest of the in- 
dividual himself who is, after all, a businessman, whether he is in 
this business or something else. 

Now, if I may take it one step further: 

At the hearings before the Granahan subcommittee on H.R. 7379, a 
representative of the American Book Publishers Association, who 
have a very deep interest in this matter, and rightly so, indicated first, 
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that during the time that the interim impounding order law has been 
on the books, it has never been used against a legitimate publisher. 

Secondarily, and I think more importantly, he sought the incorpora- 
tion into the language of the law, if the amendment were to be adopted, 
standards or factors that the Post Office Department, through the 
General Counsel’s Office, would consider and apply to each of these 
cases as they arose for the purpose of determining whether the interim 
impounding order weapon should or should not be used. 

It was impossible to write them into the law as standards, but we 
were not only happy but eager to display on the Congressional Record 
those factors that we feel the Post Office Department should abide by 
in its consideration of whether or not the interim impounding order 
should be sought, and I describe those factors later on in this testi- 
mony, sir. 

Senator Kerauver. Yes, sir. 

Mr. Warsurron. I think I stopped before our explanation. 

The interim impounding order is issued upon application of the 
General Counsel. Its issuance by the judicial officer is ex parte, of 
obvious necessity. The General Counsel only files such an applica- 
tion when he believes, upon the basis of information in his possession 
and considering his experience in this field of activity, that without 
the order there would be little hope for ultimate success. The present 
life of an impounding order is only 20 days, notwithstanding the fact 
that I have never known a procedure, except by default, to be com- 
pleted that quickly, and the Government may secure the renewal of 
the order for an additional 10 days if it is able to convince the appro- 
priate Federal district court that such extension is necessary to the 
enforcement of 259(a). 

Mr. Brrnstone. Is it a 10-day extension, or, as I recall in that sec- 
tion, there was no time limit. Is my memory playing tricks on me, 
or is there some reason for this under the rules of court ? 

Mr. Warburton. Rules of court. 

Mr. Bernstone. Yes. 

Mr. Warsurton. This Department has encountered difficulties in 
its effort to discharge the responsibility which the Congress vested 
in it by this statute. Let me discuss some of these, if I may, and 
then, Senator Hart, these may be helpful along the lines of your 
questioning. 

The legislative standard now on the books for the issuance of an 
interim impounding order is that such issuance must be “necessary 
to the effective enforcement of the section (259(a) ).” 

Invariably, after the Department has issued the interim impound- 
ing order, counsel for the respondent goes to the local Federal district 
court, frequently the U.S. District Court for the Southern District of 
California, and moves that an injunction be issued by the court against 
the enforcement of the interim impounding order—in other words, an 
order restraining the Post Office Department. Very frequently the 
court issues such an order. Sometimes it does so by virtue of a pre- 
liminary show-cause order. C 

The Post Office Department thereby is forced to come into court— 
and this was the point we were discussing—through the U.S. attorney, 
bearing the burden of proof, to show immediately why the injunction 
should not issue. 
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Thus, it has been experienced that an interim impounding order is 
issued on working day No. 1, and the matter comes on for hearin 
before the District Court for the Southern District of California, 
3,000 miles away, on working days Nos. 2 and 3. These matters have 
been handled ex parte or the U.S. attorney, if he appears, must be 
fully prepared to prove the Government’s entire case, for that is the 
proof that is required when the statute says that the interim impound- 
ing order must be “necessary to the effective enforcement of the 
section.” 

Frequently, the judge takes it upon himself, because there is no 
statutory reason sufficiently compelling him to do otherwise, to de- 
cide the case finally, by deciding whether the matter in issue is ob- 
scene. Because of the summary nature of the interim impounding 
procedure the judge usually will lay any doubts he may have against 
the Post Office Department, figuring that in due course the admin- 
istrative procedure will fully adjudicate the matter when, in fact, 
that procedure may become a nullity without an interim impounding 
order, as I have explained. 

Senator Kerauver. Your explanation was that this was a fly-by- 
night operation frequently. 

Mr. Warsurron. That is right. 

Senator Krrauver. They go out to Nevada, send out a great big 
lot of circulars, then these are the ones that come back to Los 
Angeles. So if the impounding order is dissolved, why, then, the 
case is over. 

Mr. Warsurron. Basically for all practical effect it is, sir, because 
if the impounding order is dissolved and we proceed through our 30,- 
35-, 40-, 45-day procedure trying to give the purveyors, the respond- 
ent, all the benefits of the Administrative Procedure Act in that span 
of time from the dissolution of the interim impounding order until 
we have made our final order that the matter is obscene, if that is the 
conclusion, he has received all his money. 

Senator Kerauver. And has gone some place else. 

Mr. Warsurron. As a matter of fact, Senator, if I recall your re- 
ports correctly, you had some experience with this when you were 
conducting your hearings out in the Los Angles area. 

Senator Kerrauver. Yes, for the record we had, I have forgotten 
the names, but we have several outfits that had sent out a large num- 
ber of soliciting orders, say, in Las Vegas; then when they got the 
remittances back from them they would use another name, go some 
other place and repeat the process all over again, never at the same 
place, never the same address. 

Mr. Warsvrton. That is right, sir. And this really is what we 
envisage as the danger against which the weapon should be strong, 
and against which the weapon should be applied. 

Senator Keravuver. [ agree with you. 

Mr. Warsurron. We have suggested that the legislative standard 
for use of the interim impounding order be changed to that of “pub- 
lic interest.” The Securities and Exchange Commission statutes 
and others have contained this concept for many years and it was, 
in fact, advanced when this basic statute’s adoption was under con- 
sideration, as I mentioned earlier. 
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It is a broad concept as well as a realistic one. We believe that 
certain factors should, and could, be considered and displayed in de- 
termining whether it is in the “public interest” to seek and obtain an 
interim impounding order in any case. These are: 

a The nature or character of the enterprise conducted through the 
mails. 

In the case of enterprises selling obscene material through the mails, 
the character of the merchandise should be considered in determining 
whether an interim impounding order would be appropriate. The 
nature of the merchandise which is being offered for sale—such as 
promotion for hard-core pornography—should be considered as well 
as the flagrancy of the advertising, which may be so represented as 
to offend the sensibilities of a large segment of the population and 
_—_ be regarded as particularly outrageous in lasciviousness, and 
the like. 

2. A second factor which should be considered is the method of op- 
eration of the enterprise. 

Consideration should be made of the likelihood or possibility that 
most of the profits from the mail order enterprise will be realized be- 
fore the Department’s case is concluded. The “hit and run” opera- 
tors—to which you just referred, Senator—gage their mailing opera- 
tion in such manner that they are able to reap their huge profits 
within a very limited period of time so that a subsequent order by 
the Post Office Department preventing the obtaining of further re- 
mittances is rendered entirely superfluous. 

With regard to the promoter of an unlawful enterprise, the past 
activities along the same lines might well be considered, because it is 
frequently found that people offering or selling obscene merchandise 
through the mails will engage in concurrent enterprises under a 
myriad of names, or will devise one scheme after another to offer the 
same merchandise. As soon as the Post Office Department takes 
action against “ABC company,” the promoter will change the name 
of his company to “DEF” or “XYZ,” and go right along his merry 
way. 

Senator Krerauver. In that connection, I believe when we had Mr. 
Roth before us in New York, we found that in a period of time 
he had formed over a hundred companies, I have forgotten how many 
it was, used one, and then folded up and formed another one. 

Senator Harr. If I could ask a question, with respect to this first 
of several suggested factors to determine whether the action is in 
the public interest or not, you say there should be consideration given 
to the character of the merchandise. 

Mr. Warsvrton. That is right, sir. 

Senator Harr. This would be true of a court when it is presented 
by a respondent, a defendant, or circulated with a request that they 
set aside your interim impounding action. 

Are you saying that a court should consider the nature of the mer- 
chandise? The reason I ask this—— 

Mr. Warsurton. No. 

Senator Harr. Well, I get back now to this public interest. You 
suggest that the reason it would be more desirable from your stand- 
point to have “public interest” substituted for “necessary to the effec- 
tive enforcement of the section” was that you found yourself 3 or 4 











86 CONTROL OF OBSCENE MATERIAL 


days after you first took your action trying the substantive question 
of whether it was pornographic or not. But wouldn’t you be doing 
the same thing if this were one of the standards under the general 
public interest ? 

Mr. Warsurton. No; these are standards, sir, that we feel should 
apply. 

Senator Harr. Why should not the court apply it? 

Mr. Warevurton. In the first instance. Because in the case of the 
court, the second proposal that we have made for amendment is that 
if the respondent seeks a temporary restraining order against the en- 
forcement of the interim impounding order by going into a district 
court at the very beginning, that the only issue that the court would 
have the jurisdiction to try would be whether the issuance of the in- 
terim impounding order was arbitrary or capricious, in the first 
instance. 

Senator Harr. Yes, but it would be arbitrary and capricious if the 
substantive stuff taken out of the mail was my picture from the shoul- 
ders up, wouldn’t it, so don’t you get into the substantive question ? 

Mr. Warsurton. Yes, but then we would, as part of indicating or 
sustaining the position that the issuance of the order was not arbitrary 
or capricious, then go into a consideration of these factors, you see, 
which I think is what you are getting to. 

Senator Harr. All right. 

Senator Krrauver. Proceed, Mr. Warburton. 

Mr. Warsurton. Thank you. 

The third factor that must be considered is the size or extent of the 
operation. 

(a) The volume of advertising distributed through the mails or oth- 
erwise must be considered. As I previously pointed out, if millions 
of pieces of mail are being sent on an unsolicited basis to the general 
public, or if tens of thousands of dollars of periodical advertising 
appears, it is quite apparent that the promoter expects to reap the 
benefits of his efforts within a very short period of time, and his ad- 
vertising poses a threat of financial loss to numberless _— 

Senator Kerauver. Do you mind if I interrupt you at that point? 

Mr. Warsurton. Not at all, sir. 

Senator Kerauver. You said usually the thing that was impounded 
was the remittances. 

Mr. Warsurton. That is correct. That is the only thing we can 
impound, sir. 

Senator Krerauver. Yes. 

Mr. Warsurtron. The mail coming from the customers solicited 
back to the purveyor. 

Senator KerAuver. Well, on that point, I have seen some of the 
come-on advertisements sent out by the purveyor, obscene also, so 
you might possibly impound those. You impound those at the place 
where they send back their remittances; is that correct? 

Mr. Warsvurton. That is correct, sir. If the purveyor’s post office 
address is Los Angeles, Calif., he sends out his advertising, the in- 
terim impounding order, if sought, issued and sustained, is directed 
to the postmaster at Los Angeles, and it commands him to hold up in- 
coming mail addressed to the purveyor which is identifiable as being 
connected with the enterprise which is being tried as to whether it is 
or is not obsence. 
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This ordinarily, of course, includes—or let me say it this way: 

This order is directed at blocking only the mail coming back into 
the purveyor specifically identifiable to the allegedly illicit enterprise. 

Senator Keravuver. All right, sir. 

Mr. Warsurton. Thank you. 

(6) Likewise, the volume of mail being received by the fraudulent 
or unlawful enterprise must be considered. During the height of the 
mail-order campaign, it is not unusual for some enterprises to receive 
from $25,000 to $50,000 per day, and so long as the mail containing 
the tainted money continues to flow into the promoter, it serves his best 
interest to delay and prolong departmental proceedings leading to the 
issuance of a final stop order on the incoming mail. 

Additional factors that should be considered include the question of 
the likelihood that the complainant will ultimately prevail in obtain- 
ing an appropriate order against the illegal enterprise, and, generally, 
the conclusiveness of the evidence which the Department feels it will 
be able to present on its behalf in showing the ee use of the mails. 

Weighed against these factors are the considerations which should 
be given with respect to the ultimate effect which an interim impound- 
ing order will have upon the business of the promoter. 

Obviously, it is contrary to the public interest to permit a promoter 
to continue to use the mails in furtherance of a scheme believed to 
be unlawful during the pendency of an action which ultimately may 
establish that the scheme is unlawful. The injury which the respond- 
ent’s private interest might suffer by having mail identifiable with 
the enterprise delayed must be weighed against the irreparable injury 
which the public would suffer if, in fact, the scheme was unlawful. 

The Post Office Department’s second difficulty has been with the 
duration of the interim impounding order. The present period is 
20 days. In our judgment, 20 days is valueless and a 10-day exten- 
sion usually does little by way of redemption. When the statute now 
in existence—title 39, United States Code, section 259(b)—was under 
consideration by the Congress of 1956, 60 days was originally pro- 
posed. The period was finally compromised down to 20 days. 

We believe that a 45-day period, with the Department authorized 
to seek an extension in court, for cause, within 20 days of the issue 
of the interim impounding order, is realistic against the time re- 
quired to conduct the administrative hearing in the overwhelming 
majority of those cases in which an interim impounding order would 
be used at all. 

It should be noted that the concept of “public interest” which I 
have previously discussed as the standard upon which the interim 
impounding order would be sought and issued is also the standard 
upon which the Department would base its motion to extend the 
interim impounding order beyond the basic 45-day period. 

I have indicated that the Department’s efforts to effectuate the 
statute by the issuing of an interim impounding order are frequently 
defeated because the respondent will move immediately into a dis- 
trict court for an injunction against its enforcement. ‘The court has 
held hearings on this issue ex parte, or has, in effect, placed the burden 
of proof upon the Government to provide its whole case, or has de- 
termined that the material at issue is not obscene, which is the issue 
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the administrative hearing is supposed to determine. These sum- 
marize a third difficulty. 

The Department has proposed that a new concept be established— 
that the mailer show that the issuance of the interim impounding 
order was arbitrary or capricious if he is to successfully contest it. 
This, after all, is the real issue in such a contest, if merit is to be 
attached to the intent of Congress in passing the statute in the first 
instance. This concept would place the burden of proof upon the 
mailer to establish to the court’s satisfaction that the Department 
acted arbitrarily or capriciously, and that standard, as I need not 
remind you, is one well recognized in administrative law. 

The Post Office Department has also proposed that appeal from 
a final agency decision—that is, appeal from the conclusion of the 
administrative process—pursuant to certain specifically enumerated 
statutes lie directly to the court of appeals rather than to the Federal 
district court. 

The purpose of this change is to bring the Post Office Department 
in its administrative procedure into line with other administrative 
agencies. Furthermore, it has the advantage of placing the issue on 
appeal before a tribunal which is accustomed to applying the sub- 
stantial evidence rule, reversing or remanding a case only if there 
is not substantial evidence in the administrative record to support 
the agency decision. The district courts, on the other hand, nor- 
mally handle a case de novo, receiving evidence from all sources and 
applying the judgment of the district judge. 

The latter type of appeal, if we may term it an appeal, seems 
inappropriate for a final agency administrative decision, and tends 
to open the door for a prolonging of the day that the obscene opera- 
tion is out of business. 

Senator Kerauver. May I interrupt right there ? 

Mr. Warsurton. Yes, sir. 

Senator Kerauver. What is the position of the Department of Jus- 
tice on this point? 

Mr. Warsurton. We have no further information, sir, with respect 
to that than appears in the record on the basis of the letter report 
submitted. 

Senator Keravuver. I think we ought to throw their position in. 

Has the Judicial Conference taken any note of this? 

Mr. Warsurton. Not to our knowledge, sir. 

Senator Krrauver. But your point is that a decision of the Fed- 
eral Trade Commission, the CAB or the FCC or the SEC, is appeal- 
able directly to the court of appeals rather than to the district courts? 

Mr. Warsvurton. That is right, sir. 

Senator Krrauver. You want to put the appeal from the Post 
Office Department on the same basis? 

Mr. Warsvrton. I think, sir, if I may interject, I personally feel 
this way about it, let me say it this way: 

The Administrative Procedure Act was established to accomplish 
a certain end under the Administrative Procedure Act, and the Post 
Office Department was brought into this administrative procedure in 
this case. If we conduct an administrative proceeding, laying other 
things aside, and it then is going to go at the conclusion of the ad- 
ministrative proceeding back into a district court, which then 1etries 
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the whole issue, we might as well go out of business in the sense that 
you are having a failure of accomplishment of the purpose for which 
the administrative proceeding was established. 

It would be easier for the Government, it would certainly be easier 
for the respondent, if the matter under that kind of a circumstance 
were initially tried in the district court, forgoing the administrative 
proceeding entirely. cu 

So that our point is, I think, or at least another of our points is, 
that if we are to have the responsibility as given to us by the Con- 
gress for conducting the administrative proceeding in this area, then 
the administrative proceeding should flow in its conclusion into the 
next logical place, the circuit court of appeals, and not back for a 
whole trial de novo. 

Senator Kerauver. Under your administrative process, who would 
make the final decision ? 

Mr. Warsurron. The final decision, sir, is—let me go back just one 
step, if I may. 

The General Counsel files the complaint in a matter of this nature 
that we are discussing today. He alleges probable cause to believe 
that the enterprise is obscene or is dealing with obscene material. 

He files his complaint with the docket clerk, who stands as the clerk 
of the district court, let’s say, so far as the Post Office is concerned. 

The docket clerk enters the filing of the complaint on the official 
public record, then serves notice with a copy of the complaint upon 
the respondent. 

The respondent has the opportunity to answer, and files his answer. 

The issue is then joined, the matter is then initially tried before a 
hearing examiner, who is a hearing examiner qualified under the re- 
quirements of the Administrative Procedure Act, and who is also, 
incidentally, considered to be a creature or an employee of the Civil 
Service Commission rather than of the Post Office Department or 
other agencies to which they are assigned. 

When the issue has been joined before him, he then conducts a pub- 
lic hearing, and our new rules of procedure, which we have been in 
the process of revising starting about a year and a half ago, are now 
drawn to conform as closely as possible to the Federal Rules of Civil 
Practice. 

This means that the parties have the right to present witnesses and 
other evidence, to examine and to cross-examine. 

At the conclusion of the hearing the opportunity then exists for the 
filing of findings of fact and conclusions of law. 

Then the hearing examiner makes his initial decision. When the 
initial decision is handed down, if it lies against the respondent, the 
purveyor, he then has the right to seek a timely appeal to the judicial 
officer of the Department, who is a delegate of the Postmaster Gen- 
eral, who has vested in him by act of Congress the final agency 

responsibility for making departmental decisions under the Adminis- 
trative Procedure Act. 

Once the appeal has been filed with the judicial officer by either of 
the parties against whom the initial decision lay, then the judicial 
officer considers the whole record de novo, and then issues his final 
departmental decision. 

Senator Kerauver. Who is the judicial officer of the Post Office 
Department ? 
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Mr. Warsurton. The judicial officer of the Post Office Department 
at this time is Mr. Charles Ablard. 

Senator Keravuver. I think it would be well to have the rules of 
procedure of the Post Office Department filed and made a part of this 
record. 

Mr. Warsurton. We would be very happy to file them with you, 
sir, and may I say this for further assistance: As I indicated a mo- 
ment ago, my associates with me—and I over the last year and a half— 
and in conjunction and cooperation with the judicial officer, who now 
has the primary responsibility for writing the rules of procedure for 
the Post Office Department, have been working exceptionally hard to 
establish rules of procedure in a context that give the highest degree 
of fairness to the people who come before the Department, and we 
would be very happy to let you have them. 

Senator Keravver. Allright. You may proceed. 

(The rules of procedure referred to are as follows :) 


Post OFFICE DEPARTMENT 


WASHINGTON, D.C, 


RULES OF PRACTICE IN PROCEEDINGS PURSUANT TO THE ADMINISTRATIVE PROCEDURE 
Act UNDER 39 U.S.C. 259, 259a and 732 AMENDED EFFECTIVE APRIL 26, 1958 (23 
F.R. 2794) anp May 30, 1958 (23 F.R. 3775) 


Section Section 

201.1 Scope of Rules. 201.18 Hearing Examiners. 
201.2 Offices, Business Hours. 201.19 Presiding Officers. 
201.3 Informal Dispositions. 201.20 Powers. 

201.4. Formal Proceedings—Complaints. 201.21 Evidence. 


201.5 Notice of Hearing and Answer Date. 201.22 Subpoenas. 
201.6 Service of Complaint and Notice of 201.23 Witness Fees. 


Hearing. 201.24 Depositions. 
201.7 Filing Documents for the Record. 201.25 Transcripts. 
201.8 Answers. 201.26 The Record. 
201.9 Default Ereceedings. 201.27 Proposed Findings and Conclusions. 
201.10 Change of Place of Hearing. 201.28 Initial Decision. 
201.11 Compromises. 201.29 Appeal from Initial Decision. 
201.12 Amendment of Pleadings. 201.30 Tentative Decision. 
201.13 Continuances and Extensions, 201.31 Final Orders. 
201.14 Appearances. 201.32 Public Information. 
201.15 Admission to Practice. 201.33 Modification or Revocation of 
201.16 Hearings. Orders. 
201.17 Judicial Officer. 210.34 Supplementary Orders. 


§ 201.1 Scope of Rules. The rules of practice in this subpart shall be ap 
plicable in all proceedings before the Post Office Department wherein the adjudi- 
eation is required by the Administrative Procedure Act (5 U.S.C. 1001 et seq.) 
to be determined on the record after opportunity for an agency hearing. The 
rules in this subpart shall apply to cases instituted under prior Rules of Practice. 

§ 201.2 Offices, Business Hours. The offices of all officials and employees 
mentioned in the rules in this subpart are located at 12th and Pennsylvania 
Avenue NW., Washington 25, D.C., and are open for the transaction of business 
each business day, except Saturday, from 8 :45 A.M. to 5:15 P.M. 

§ 201.3 Informal Dispositions. The provisions of this subpart hereinafter 
appearing shall not preclude the informal disposition of any matter within the 
scope of this subpart (§ 201.1), either before or after the filing of a complaint 
(§ 201.4), where time, the nature of the proceeding, and the public interest 
permit. 

§ 201.4 Formal Proceedings—Complaints. Whenever the General Counsel 
of the Post Office Department or his designated representative shall have reason 
to believe that any person or concern is using the mails in any manner requiring 
administrative action under 89 U.S.C. 259, 259a or 732, he shall prepare and file 
with the Docket Clerk a complaint which shall name the person or concern in- 
volved ; state the legal authority and jurisdiction under which the proceeding is 
initiated ; state the facts in a manner sufficient to enable the person or concern 
named therein to make answer thereto; and recommend the issuance of an 
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appropriate order. The person or concern so named in the complaint shall be 
known as the respondent. 

§ 201.5 Notice of Hearing and Answer Date. Upon filing the complaint the 
Docket Clerk shall issue a notice of hearing. Said notice of hearing shall con- 
tain the date and place of the hearing and the time for filing an answer which 
shall not exceed 15 days from the date of service of the complaint, and a 
reference to the effect of failure to file an answer or appear at the hearing. The 
i date shall be no more than 30 days from the date of issuance of the 
notice. 

§ 201.6 Service of Complaint and Notice of Hearing. (a) The Docket Clerk 
shall cause a duplicate original of the notice of hearing and a copy of the com- 
plaint to be transmitted to the postmaster at any office of address of the re- 
spondent or to the Inspector in Charge of any Division in which the respondent 
is doing business which shall be delivered to the respondent or his agent by 
said postmaster or a supervisory employee of his post office or a postal inspector. 
A receipt acknowledging delivery of the notice shall be secured from the re- 
spondent or his agent, which receipt shall be forwarded to the Docket Clerk, 
Division of Hearing Examiners, Room 5115, New Post Office Department Build- 
ing, Washington 25, D.C., and shall become a part of the record in the case. 

(b) In the event that no person can be found upon whom service of the notice 
of hearing and the complaint can be effected pursuant to paragraph (a) of this 
section, or in the event of the refusal of the respondent or his agent to execute 
the receipt provided for by paragraph (a) of this section, the notice of hearing 
may be delivered in the usual manner with other mail addressed to the re- 
spondent, and a statement to that effect showing the time and place of such 
delivery shall be made and signed by the postal employee who so delivered the 
notice of hearing, which statement shall be forwarded to the Docket Clerk and 
shall constitute prima facie evidence of service of the complaint and notice of 
hearing. 

§ 201.7 Filing Documents for the Record. (a) All pleadings, motions, 
orders and other documents filed for the record shall be delivered to the Docket 
Clerk who shall cause the same to be recorded and filed, and copies thereof 
delivered to the assigned hearing examiner and to all parties to the proceeding. 

(b) Four copies of all such documents must be submitted, except as other- 
wise provided in this subpart, or as ordered by the hearing examiner. One 
copy shall be signed as the original. 

(c) Such documents shall be dated and shall state the docket number and 
title of the proceeding. Any pleading or other document required by order of 
the assigned hearing examiner, to be submitted or filed by a specified date, shall 
be delivered to the Docket Clerk on or before such date. The date of filing shall 
be entered thereon by the Docket Clerk. 

§ 201.8 Answers. (a) The original and three copies of the respondent’s 
answer shall be filed with the Docket Clerk on or before the date fixed for the 
filing thereof in the notice of hearing which time is not to exceed 15 days from 
the service of the complaint. 

(b) The answer shall contain a concise statement admitting, denying or 
explaining each of the allegations set forth in the complaint. 

(ec) Any facts alleged in the complaint which are expressly admitted or not 
denied in the answer may be considered as proved, and no further evidence in 
respect of such facts need be adduced at the hearing. 

(d) The answer shall be signed personally by an individual respondent, or, 
in the case of a partnership by one of the partners, or, in the case of a cor- 
poration or association, by a responsible officer thereof. 

(e) The answer shall set forth the respondent’s address and the name and 
address of his attorney, if he is so represented. 

$201.9 Default Proceedings. If the respondent fails to deliver his answer 
to the Docket Clerk within the time specified in the notice of hearing, or, having 
filed answer, fails to appear at the hearing, he shall be deemed to be in default, 
to have admitted the allegations of the complaint, and to have waived hearing 
and further procedural steps. An appropriate order as recommended in the 
complaint will thereafter be issued by the Judicial Officer without further notice 
to the respondent. ‘ 

§ 201.10 Change of Place of Hearing. Not later than the date fixed in the 
notice of hearing for the filing of respondent’s answer, application may be filed 
with the Docket Clerk by any party to a proceeding requesting that a hearing be 
held to receive evidence on behalf of the applicant at a place other than that 
designated for hearing in the notice. In support of such application the appli- 
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cant shall submit under oath or affirmation a statement outlining the evidence 
to be offered in such locations; the relevancy thereof; the names and addresses 
of the witnesses who will testify; and the reasons why such evidence cannot 
be produced at Washington, D.C. The presiding officer shall grant or deny 
such application having due regard for the convenience and necessity of the 
parties to the proceeding or their representatives. 

§ 201.11 Compromises. (a) Where time, the nature of the proceeding, and 
the public interest permit, respondents may, prior to the time specified for the 
filing of the answer, make application to the General Counsel or his designated 
representative for a compromise or settlement of any proceeding instituted 
hereunder. 

(b) In proceedings wherein the complaint recommends the issuance of an 
order under Sections 255, 259, or 259a of Title 39, U.S. Code, respondents may, 
pursuant to the provisions of paragraph (a) of this section, make application 
to the General Counsel or his designated representative specifically for the 
suspension of further proceedings by the filing of an affidavit providing for the 
discontinuance and abandonment of the use of the mails in the conduct of the 
enterprise alleged in the complaint to be unlawful. 

(ec) The making of such application shall not affect the requirement that the 
answer to be filed within the time specified. 

§ 201.12 Amendment of Pleadings. An amendment of a pleading may be 
offered by any party at any time prior to the close of the hearing. Amend- 
ments proposed prior to the hearing shall be filed with the Docket Clerk and 
thereafter with the hearing examiner. 

§ 201.13 Continuances and Extensions. (a) Continuances and extensions 
will not be granted by the presiding officer except for substantial cause shown, 
and then for a maximum of 10 days. Exceptional cause must be shown before 
any additional continuance or extension will be granted. 

(b) Applications for extensions of time to file appeal briefs or other docu- 
ments in support of any appeal from the initial decision shall be delivered to the 
Docket Clerk who shall forward the same to the Judicial Officer and promptly 
notify the applicant of the granting or denial thereof as he shall direct. 

§ 201.14 Appearances. (a) A respondent may appear and be heard in person 
or by attorney. 

(b) An attorney representing a respondent must file with the Docket Clerk 
a written authorization from the respondent to represent him in the proceeding, 
prior to any participation therein. 

(c) Where a respondent is represented by a duly authorized attorney the 
service of all subsequent pleadings, notices and other papers shall be effected by 
mailing the same to his attorney at the post office address stated in his written 
authorization. 

(d) Prompt notice of change of attorneys must be filed. 

§ 201.15 Admission to Practice. Attorneys may practice before the Depart- 
ment in accordance with the Department Rules of Practice as specified in 39 
C.F.R. §§ 202.1-6. 

§ 201.16 Hearings. Hearings are held in Room 5241, Post Office Department, 
Washington 25, D.C., and in such other locations as may be designated by the 
presiding officer designated for the particular hearing. 

§ 201.17 Judicial Officer. The Judicial Officer is the officer duly authorized 
to render the final departmental decision for the Postmaster General. The Judi- 
cial Officer, acting for the Postmaster General, may also preside at the reception 
of evidence and make the final departmental decision. Either party at the 
time of the filing of the complaint or answer or not less than 10 days prior to 
the date scheduled for the hearing may petition the Judicial Officer requesting 
that he preside at the reception of evidence and make the final departmental de- 
cision based upon his hearing of the evidence. The reasons for such a request 
shall be stated in the petition. This matter shall be within the discretion of 
the Judicial Officer and, if he grants the request of the petitioner, the parties 
shall be notified of the fact. In all other cases a hearing examiner shall pre- 
side at the reception of evidence. In any case before final agency decision has 
been rendered the Judicial Officer may order the hearing reopened for the pur- 
— of taking additional evidence by the examiner who presided or the Judicial 

cer. 

§ 201.18 Hearing Eraminers. Hearing examiners shall be appointed and 
qualified pursuant to Section 11 of the Administrative Procedure Act, 5 U.S.C. 
1010. Proceedings shall be assigned to a hearing examiner by the Docket Clerk 
on rotation and notice of the assignment given to the parties. 
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§ 201.19 Presiding Officers. (a) All hearings shall be presided over by a 
duly qualified hearing examiner or the Judicial Officer of the Post Office Depart- 
ment in those cases where he accepts jurisdiction in accordance with § 201.17. 
Notice of any change in the presiding officer shall be promptly given to the 
parties. 

(b) All orders issued by presiding officers with respect to matters before them 
shall be filed by them with the Docket Clerk. The Docket Clerk shall cause 
copies thereof to be served upon the appropriate parties to the proceeding. 

§ 201.20 Powers. With respect to any proceeding assigned to him, the pre- 
siding officer shall have the following authority, to: 

(1) Administer oaths and affirmations. 

(2) Examine witnesses where necessary for clarity of the record. 

(3) Rule upon offers of evidence subject to the limitations thereon provided 
by the rules in this subpart. 

(4) Rule upon offers of proof. 

(5) Receive oral and documentary evidence for the record. 

(6) Grant or deny applications for the taking of depositions in accordance 
with the rules in this subpart. 

(7) Regulate the course of the hearing, maintain discipline and decorum and 
exclude from the hearing any person acting in an indecorous manner. 

(8) Require the filing of memoranda of law and presentation of oral argument 
with respect to any question of law upon which a presiding officer is required 
to rule during the course of the hearing. 

(9) Hold conferences for the settlement or simplification of issues by consent 
of the parties. 

(10) Dispose of procedural requests and similar matters. 

(11) Make initial or final departmental decisions in conformity with the Ad- 
ministrative Procedure Act as hereinafter set forth in this subpart. 

§ 201.21 Hvidence. (a) Except as otherwise provided in the rules of prac- 
tice in this subpart, the rules of evidence governing civil proceedings in matters 
not involving trial by jury in the courts of the United States shall govern: Pro- 
vided, however, That such rules may be relaxed to such extent as the presiding 
officer may deem proper to insure an adequate and fair hearing. Irrelevant, im- 
material or repetitious evidence shall be excluded by the presiding officer. 

(b) The testimony of witnesses shall be under oath or affirmation and wit- 
nesses shall be subject to cross-examination. 

(c) Agreed statements of fact may be received in evidence. 

(d) Official notice or knowledge may be taken of all matters of which judicial 
notice or knowledge may be taken by the Federal Courts. 

(e) Medical or other scientific books or essays will not be admitted in evidence 
in lieu of oral expert testimony. 

(f) Affidavits containing opinions or statements of an affiant will not be 
received in evidence, except as provided by paragraph (h) of this section. 

(g) Testimonials will not be received in evidence of the efficacy or quality 
of any product or thing sold through the mails. 

(h) The written statement of a competent witness may be received in evi- 
dence provided that such statement is relevant to the issues, and provided 
further that the witness whose statement is offered shall testify under oath at 
the hearing that the statement is in all respects true, and, in the case of expert 
witnesses, that the statement correctly states his opinion or knowledge concern- 
ing the matters in issue. 

(i) Objections to the admission of evidence shall include a brief statement 
of the grounds thereof. Formal exceptions to the rulings of the presiding 
officer are unnecessary. 

(j) At any time prior to the filing of his decision, the presiding officer may, 
for good cause shown, reopen the case for the reception of further evidence. 

§ 201.22 Subpoenas. The Post Office Department is not authorized by law 
to issue subpoenas requiring the attendance or testimony of witnesses. 

§ 201.23 Witness Fees. The Post Office Department is not authorized by law 
to pay witness fees or expenses to witnesses for a respondent. 

§ 201.24 Depositions. (a) Not later than the date fixed in the notice of 
hearing for the filing of respondent’s answer, application may be filed with the 
Docket Clerk by any party to a proceeding for the taking of testimony by deposi- 
tion. In support of such application the applicant shall submit under oath 
or affirmation a statement setting out the reasons why such testimony should 
be taken by deposition; the time when, the place where, and the name and address 
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of the witness whose deposition is desired; the subject matter concerning which 
the witness is expected to testify; the relevancy thereof; and the name and 
address of the person before whom the deposition is to be taken. 

(b) If the application be granted, the order for the taking of the deposition 
will specify the time and place thereof, the name of the witness, the person before 
whom the deposition is to be taken and any other necessary information. 

(c) The testimony of the witness shall be reduced to writing and shall be sub- 
scribed by the witness and certified in the usual form by the deposition officer, 
and shall be filed as directed in the order. 

(d) At the hearing any part or all of the deposition may be offered in eyi- 
dence by any party who was present or represented at the taking of the deposi- 
tion or who had notice thereof. If the deposition is not offered and received in 
evidence, it shall not be considered as a part of the record in the proceeding. 
The admissibility of depositions or parts thereof shall be governed by the rules 
of evidence. 

(e) The party on behalf of whom the deposition is taken must pay all fees 
required to be paid to witnesses and deposition officer, and must provide an 
original and one copy of the deposition for the official record and must serve 
one copy upon the opposing party. 

(f) Within the United States or within a territory or insular possession, 
subject to the Dominion of the United States, depositions may be taken before 
an officer authorized to administer oaths by the laws of the United States or of 
the place where the examination is held; within a foreign country, depositions 
may be taken before a Secretary of an Embassy or Legation, Consul General, 
Vice Consul or Consular Agent of the United States, or any other person desig- 
nated in the order for the taking of a deposition. 

(g) Depositions may also be taken and submitted on written interrogatories 
in substantially the same manner as depositions taken by oral examination. 
When a deposition is taken upon written interrogatories and cross-interrogator- 
ies, none of the parties shall be present or represented, and no person, other 
than the witness, a stenographic reporter, and the officer shall be present at the 
examination of the witness, which fact shall be certified by the officer, who shall 
propound the interrogatories and cross-interrogatories to the witness in their 
order and reduce the testimony to writing in the witness’ own words. 

§ 201.25 Transcript. (a) Hearings shall be stenographically reported by 
a contract reporter of the Post Office Department under the supervision of the 
assigned presiding officer. No oral argument upon any matter shall be in- 
cluded in the transcript unless ordered by the presiding officer. A copy of 
the transcript shall be a part of the record and the sole official transcript of 
the proceeding. Copies of the transcript shall be supplied to the parties to the 
proceeding by the reporter at rates not to exceed the maximum rates fixed by 
contract between the Post Office Department and the reporter. Copies of parts 
of the official record other than the transcript may be obtained by the respondent 
from the reporter upon the payment to him of a reasonable price therefor. 

(b) Changes in the official transcript may be made only when they involve 
errors affecting substance and then only in the manner herein provided. No 
physical changes shall be made in or upon the official transcript, or copies 
thereof, which have been filed with the record. Within 10 days after the 
receipt by any party of a copy of the official transcript, or any part thereof, he 
may file a motion requesting correction of the transcript. Four copies of said 
motion shall be delivered to the Docket Clerk, who shall cause same to be 
recorded and filed. Opposing counsel shall notify the presiding officer in 
writing of his concurrence or disagreement with the requested corrections. 
Thereafter, the presiding officer shall by order specify the corrections to be made 
in the transcript. The presiding officer on his own initiative may order cor- 
rections to be made in the transcript with prompt notice to the parties of the 
proceeding. Any changes ordered by the hearing examiner other than by 
agreement of the parties shall be subject to objection and exception. 

§ 201.26 The Record. The transcript of testimony or summary of proceedings 
and testimony together with all pleadings, orders, exhibits, briefs and other 
documents filed in the proceeding, shall constitute the official record of the 
proceeding. 

§ 201.27 Proposed Finding and Conclusions. (a) Each party to a proceed: 
ing, except those who fail to answer the complaint or having answered fail to 
appear at the hearing, may, unless at the discretion of the presiding officer such 
is not appropriate, submit proposed findings of fact, conclusions of law either 
iv oral or written form in the discretion of the presiding officer. The presiding 
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officer may also require parties to any proceeding to submit proposed findings 
of fact and conclusions of law with supporting reasons. Unless given orally 
the date set for filing of proposed findings of fact and conclusions of law shall 
be within 15 days after the delivery of the official transcript to the Docket 
Clerk who shall notify both parties of the date of its receipt. The filing date for 
proposed findings shall be the same for both parties. If not submitted by such 
date, or unless extension of time for the filing thereof is granted, they will not be 
included in the record or given consideration. 

(b) Except when presented orally before the close of the hearing, proposed 
findings of fact shall be set forth in serially numbered paragraphs and shall 
state with particularity all evidentiary facts in the record (with appropriate 
citations to the transcript or exhibit relied upon) supporting the conclusions 
proposed by the party filing same. Each proposed conclusion shall be separately 
stated. 

§ 201.28 Initial Decision. (a) The hearing examiner shall render an oral 
initial decision at the close of the hearing when the nature of the case and the 
public interest warrant. Any party who desires an oral initial decision shall 
notify the hearing examiner and the opposing party at least 5 days prior to the 
date set for hearing. Proposed findings may then be submitted either orally or 
in writing by both parties at the conclusion of the hearing. 

(b) If an oral initial decision is not rendered, a written initial decision shall 
be rendered at the earliest possible date. The initial decision shall become the 
final departmental decision unless an appeal is perfected according to the provi- 
sions of § 201.29. 

(c) The initial decision of the hearing examiner shall include findings and 
conclusions with the reasons therefor upon all the material issues of fact, law or 
discretion presented on the record, and the appropriate order or denial thereof. 

(d) The Docket Clerk shall cause a copy of the hearing examiner’s initial 
decision to be served upon each party who participated in the hearing. 

§ 201.29 Appeal from Initial Decision. (a) Any party of record in a pro 
ceeding, except those who failed to answer the complaint or having answered fail 
to appear at the hearing, may appeal to the Judicial Officer for the Post Office 
Department by filing exceptions in a brief on appeal within 15 days from the 
receipt of the examiner’s decision. 

(b) If an initial decision is rendered orally by the hearing examiner at the 
close of the hearing, he may then orally give notice to the parties participating 
in the hearing of the time limit within which an appeal must be filed. Such time 
limit shall not exceed 15 days from the date of the receipt of the transcript by 
the parties. 

(c) Upon receipt of the appeal brief the Docket Clerk shall promptly transmit 
the record of the proceedings to the Judicial Officer for the Post Office Depart- 
ment, the officer duly authorized to render the final departmental decision for the 
Postmaster General, and the Docket Clerk shall notify the other parties of the 
date for the filing of the reply brief. The date for the filing of the reply brief of 
appellee shall be set for ten days after receipt of the appellant brief. No addi- 
tional appellate briefs shall be received. 

(d) Briefs upon appeal shall be filed in triplicate with the Docket Clerk and 
contain the following matter in the order indicated below : 

(1) A subject index of the matters presented, with page references; a 
table of cases alphabetically arranged ; a list of statutes and texts cited with 
page references. 

(2) A concise abstract or statement of the case. 

(3) Numbered exceptions to specific findings and conclusions of fact or 
conclusions of law of the presiding officer. , 

(4) A concise argument clearly setting forth points of fact and of law 
relied upon in support of each exception taken, together with specific refer- 
ences to the parts of the record and the legal or other authorities relied 
upon. 

(e) Unless permission be granted by the Judicial Officer no brief shall exceed 
50 printed or 100 typewritten pages double spaced. 

(f) The time to file briefs will be extended by the Judicial Officer only upon 
written application for good cause shown for a maximum of ten days. The 
Docket Clerk shall promptly notify the applicant of the decision of the Judicial 
Officer on the application. If the appeal brief is not filed within the time pre- 
scribed, the party so defaulting will be deemed to have abandoned the appeal. 
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(g) Upon the perfection of any appeal the Judicial Officer shall make ang 
sign the final departmental decision and deliver the same to the Docket Clerk for 
transmittal to the parties. 

§ 201.30 Tentative Decision. When the Judicial Officer is acting as presiding 
officer, he may render a tentative decision either orally or in writing prior to the 
final decision, to which either party may file exceptions in the manner provided 
by § 201.29. 

§ 201.31 Final Orders. (a) Copies of the final departmental decision and 
order shall be incorporated in the record of the proceeding. The Docket Clerk 
shall cause the order to be published in the Postal Bulletin and transmitted to 
such postmasters and other officers and employees of the postal service as may 
be required to put the provisions of said order into effect. 

(b) Copies of the decision and order shall be promptly served upon each party 
to the proceeding. 

§ 201.32. Public Information. Copies of all final opinions or orders, except 
those required for good cause to be held confidential, shall be available for pub- 
lic inspection in the Library of the Post Office Department during regular office 
hours. 

§ 201.83 Modification or Revocation of Orders. (a) Any party against whom 
an order has been issued may file with the Docket Clerk an original and three 
copies of an application for modification or revocation by the Judicial Officer. 
Said application shall set forth the grounds upon which it is based ; must contain 
a statement to the effect that the unlawful enterprise against which the order is 
directed is no longer being conducted under the name or names specified in the 
order or any other name and that the unlawful scheme will not be resumed in 
the future under such names or any other names; and it must be sworn to by the 
applicant. 

(b) The General Counsel shall make written reply to the application and a 
copy shall be delivered to the applicant by the Docket Clerk. Thereafter an 
order granting or denying such application will be issued by the Judicial Officer. 

§ 201.34. Supplementary Orders. Whenever the General Counsel or his desig- 
nated representative shall have reason to believe that any person or concern is 
evading or attempting to evade the provisions of any order issued pursuant to 
the rules in this subpart or any prior rules by conducting a similar enterprise 
under a different name or at a different address he shall prepare and file with 
the Docket Clerk a petition with accompanying evidence setting forth the alleged 
evasion or attempted evasion of the order and requesting the issuance of a sup- 
plementary order against the name or names allegedly used. This shall be for- 
warded to the Judicial Officer. Notice shall then be given by the Docket Clerk 
to the person or concern that such an order has been requested and of their op- 
portunity to file answer within 10 days of the notice. The Judicial Officer shall, 
within 10 days from the answer date, make and file a decision granting or deny- 
ing the supplemental order. 


Mr. Warseurton. I was talking about the appeals and the reason 
why we urged appeal to the circuit court. 

H.R. 7379 would not, of course, remove from the district courts 
those matters which they conveniently and logically always have had 
to consider—that is, motions to enjoin and motions to extend interim 
oe orders. 

ne further point, gentlemen, if I may. 

Earlier I alluded to title 39, United States Code, section 259, ex- 
plaining that it gave the Postmaster General authority to pr 
administratively as to fraudulent schemers along lines very similar 
to those I have been discussing with respect to purveyors of obscenity. 
Originally, it was proposed that the interim impounding order au- 
thority be available against fraudulent schemers as against purveyors 
of obscenity. However, the Congress never inchadied this explicit 
authority in the statute. 

However, because of the wording of the statute and the decisions 
of several courts in matters not relating to the Post Office Depart- 
ment, the Post Office Department had always assumed that the au- 
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thority to use an interim impounding order was implicit in the statute, 
although not specifically expressed. 

Several Federal district courts supported the view of the Post Office 
Department. However, in the case of Jrwin Greene d/b/a Tigron 
Distributors v. William P. Kern, a Federal district judge in New 
Jersey, in a well-considered opinion, held that the Post Office Depart- 
ment did not have any such implicit authority. The 7igron case was 
appealed by the Government to the Court of Appeals for the Third 
Circuit, and on August 25 of this year, in a per curiam decision, a 
panel of that circuit upheld the district court. ; 

Accordingly, the Post Office Department now has against it a 
decision on the circuit level that there is no implicit authority to 
impound in fraud cases. 

Reosedinasy; it is felt that this authority must be made statutory 
if we are to utilize it successfully. The rationale underlying and sup- 
porting it is, as perhaps I need not say, the same as that which re- 
lates to obscenity. 

Senator Krrauver. Let me ask, is H.R. 7379 a bill which gives you 
statutory authority ¢ 

Mr. Warpurton. Yes, we seek that in there; that is right, sir. 

Senator Krrauver. Does title IT of S. 2562 give you statutory au- 
thority, title II? 

Mr. Bernstrone. On the second line there, the answer is “Yes,” 
Senator. 

Senator Keravver. I think it is intended. 

Mr. Bernstone. It mentions the administration of 259 or 259(a). 

Mr. Waresurton. I beg your pardon, yes, it does. 

Senator Krrauver. Have you appealed from this circuit court 
decision ? 

Mr. Warsurton. I did not hear you, sir. 

Senator Keravuver. Have you asked for certiorari? 

Mr. Warsurron. It is in the process of consideration by the De- 
partment of Justice now, sir, as to whether an appeal should be 
sought. 

Senator Keravver. All right, sir. 

Mr. Warsurton. Mr. Harrison just suggested that I could extend 
my answer a little bit further on that point, sir, for your assistance. 

Our feeling is that the final determination of the Department of 
Justice will be not to seek an appeal, and as I mentioned just a moment 
ago in my testimony, although the 7igron decision does create a con- 
siderable impediment in this area in comparison with some earlier 
district. court cases, we feel that Judge Wortendyke’s opinion is very 
well considered, and we feel that this will be the basis upon which 
the Department of Justice will not take an appeal in the 77gron case. 

Senator Krerauver. As a practical matter, if you are going to do 
any impounding, you have got to get statutory authority. 

Mr. Wareurton. So far as fraud cases are concerned, that is right, 
sir; no question about it. We think this is a very well-reasoned de- 
cision on the part of the judge. 

Senator Kerauver. You say so far as fraud cases. How about so 
far as those coming under 259(a) ? 

Mr. Warsurton. Well, 259(b), you see, gives us presently an in- 
terim impounding order which we have found is not capable of being 
successfully used, and our purpose now, of course, is to ask for modi- 
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fication of it so that it will be useful, but in 259, which deals with the 
fraud matters, there has never been an explicit authority for an in- 
terim impounding order, and that is what we seek spec ifically there, 

Senator Krravuver. Yes, I understand. 

Mr. Warevurton. “Foolish consistency is the hobgoblin of little 
minds,” as Mr. Emerson wrote, but I believe here there is the added 
value of sensible consistency in what we ask insofar as interim im- 
pounding orders, so far as fraud cases are concerned, in that all of the 
administrative proceedings of the Post Office Department relating to 
the stopping of niall containing remittances and relating to interim 
impounding authority would be identical—and this would inev ‘itably 
simplify the understanding of the Department’s procedures in the 
minds of private practitioners and the judiciary. 

Turning now to title IT, section 201 of S. 2562, I note that the bill 
would provide the 45-day author ity provided by H.R. 7379. It would 
also introduce the 20-day period by which the Post Office Department, 
through the U.S. attorney, would have to move to extend an interim 
impounding order if it ever desired to extend it. 

However, title II does not contain any of the other provisions 
which I have been discussing and which this Department feels are 
essential. 

In short, it may be said title IIT merely extends the 20-day impound- 
ing period to 45 days and imposes a statutory deadline by which the 
U.S. attorney must move to extend the order—whereas now the dead- 
line is governed by court rules. 

‘For these reasons, the Department would endorse title II of S. 2562, 
but would enthusiastically urge the submommittees to consider those 
provisions of H.R. 7379 which I have been discussing and which are 
not contained in S. 2562. 

In connection with title IT of S. 2562 generally, may I respectfully 
refer you to House Report No. 945, filed August 19, 1959, bee ‘ause I do 
not want to consume your time needlessly by repeating what is con- 
tained in that document. 

Also, I should like to invite your attention to the opinion of the 
Judicial Officer for the Post Office Department in the 7igron case, 
which is reprinted beginning at page 13 of House Report 945. That 
opinion sums up the argument that was disallowed by the Court of 
Appeals for the Third Circuit in the same case, which we were just 
discussing, and by reading of both of these opinions—that of the 
Judicial Officer and that of District Judge Wortendyke—one can 
fully understand the arguments as to the existence of implicit au- 
thority and the need for the legislating of explicit authority, so far 
as fraud cases are concerned. 

Mr. Chairman and gentlemen of the subcommittees, I again want 
to express my appreciation for this opportunity to testify, and I shall 
be glad to answer questions. 

Senator Kerauver. We thank you very much, Mr. Warburton, for 
a very full and detailed statement of the whole problem. It is ap- 
parent that you and your people have gone to a great deal of care 
and trouble to prepare it for us. 

Mr. Warsvrtron. Thank you, sir. 

Senator Keravuver. Senator Hart, do you have any questions at 
this time? 
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Senator Harr. No, sir. Thank you very much. 

Mr. Warsurton. Thank you, Senator. Iam happy to have had a 
chance to meet you. 

Senator Kerauver. Mr. Fensterwald. 

Mr. Fenstrerwavtp. Mr. Warburton, could you tell us why there 
have not been more criminal prosecutions under section 1461 of 
title 18? 

Mr. Warsurton. Mr. Fensterwald, I cannot give you an answer to 
that. I can say this to you; that we are now exploring that matter 
with the office of the Chief Inspector who, as I indicated at least in 
another respect in my statement, is the basic point of contact in all of 
these cases, and once the hard core pornography cases come through 
the Inspection Service in the field, those being the ones we discussed 
that 1461 is applicable to or dinarily and that is ordinarily used, they 

o immediately to the U.S. attorney. 

So that from our standpoint in the General Counsel’s Office, we 
do not serve as the attorneys for the Inspection Service in this par- 
ticular area. 

I would be very happy to furnish to you a statement defining re- 
sults of our inquiry upon the Inspection Service which, as I men- 
tioned, they now have in their possession. 

Mr. Fensrerwawp. I think that would be most helpful. Also, any 
suggestion you might give as to how more prosecutions might be 
obtained. i know this is primarily a question for the Justice Depart- 
ment and for the U.S. attorneys, but there appear to have been rela- 
tively few prosecutions up to this point. 

Mr. Warsvrron. Mr. Knoll has just mentioned to me that a recent 
report of the Inspection Service indicated that there were approxi- 
mately 200 cases initiated under 1461 in the last fiscal year, in all of 
the districts in the United States. 

Now, these may be several forms of action, of course. 

Mr. Fensrerwavp. Yes. You mentioned leniency on the part of 
some of the judges. I should think that title I, which makes a man- 
datory jail sentence on the second and subsequent offenses, would take 
out of the hands of the judges some of the leniency which they now 
have. 

Mr. Warsunrron. I was afraid, Mr. Fensterwald, when I was read- 
ing that portion of my testimony that I might be leaving an impres- 
sion with the subcommittees similar to the one you have just expressed. 

Let me be very clear about this, if you will: That first we feel that 
the Department of Justice is best qualified to discuss the matter of 
amendments to the criminal statutes, including penalty clauses. But 
let me also say that our attitude is that any workable change that 
makes the criminal statute more str ingent against purveyors is worth- 
while and helpful. 

Senator Kerauver. On the record at this point, let me say and point 
out that the narcotics law did not have a mandatory penalty. It 
was found in some districts they were very easy with offenders and 
handed out light sentences. 

Mr. Anslinger recommended a mandatory sentence and the law 
was changed. The traditional celine of the Department of Justice 
has been for. indeterminate sentences to let the judge decide whatever 
he felt the situation justified. But the Internal Revenue Bureau was 
all for the mandatory sentence. 
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The mandatory sentence has stopped a lot of narcotics sales. It 
has put teeth into the law, no doubt about it. 

Mr. Warsurton. A further possibly helpful comment on that same 
point, Senator, is this: That the Post Office Department does have one 
criminal statute which provides for a mandatory sentence on the first 
offense, the criminal statute relating to armed robbery of mail cars, 
and so forth. And the experience of the Department has been con- 
sistently that the courts are hesitant and will use any available way to 
evade the laying of the mandatory sentence in the first instance, 

However, when you come into the area of a mandatory sentence for 
a second or third offense we find nothing objectionable on this at all. 
We do feel that there would be a substantial difficulty with respect 
to a statute which provides the mandatory sentence on the first offense, 

Senator Kerauver. I think that is right. I think experience has 
shown that they just will not convict. 

Mr. Warsvrron. That is right. 

Mr. Fensterwavtp. Mr. Warburton, could you supply these two 
subcomittees, for their own information, a list of the titles which are 
banned by the Post Office Department at the present time? 

Mr. Warsurton. Mr. Farr runs the division that is consistently 
accused of having such a list, and that is why he just punched my 
arm. Mr. Fensterwald, we have no list of banned titles. We have 
no list of banned authors. It is our understanding that there have 
been in the past lists of banned authors and banned titles. If there 
are, I do not know where they are in my office or in the Post Office 
Department, and I can assure you on that score that, so far as we are 
concerned in this area, our files are open and our people are available 
for discussion on that point. 

Senator Harr. Let me ask just for my own understanding. The 
only basis on which the Postmaster General could take a book out of 
the mail would be because the content of that book was objection- 
able, it was obscene. 

Mr. Warsurron. Because there was probable cause to believe, un- 
der existing law, that the book was objectionable, was obscene. 

Senator Harr. So that there could never be a banned author. 

Mr. Warsurton. No. 

Senator Harr. Within the law. 

Mr. Warsvurron. No. 

Senator Harr. I was sure that was true, but I just wanted to be 
certain. 

Mr. Warsurton. We handle matters of this nature, at least during 
our administration here, Mr. Knoll’s and mine, as the Counsel and 
Deputy General Counsel, on an item-by-item basis. There is no other 
way you can apply the law on this subject than on an item-by-item 
basis, and we just do not have a list of banned titles or of banned 
authors. 

Senator Harr. When a person talks about a list of banned titles, 
that might be a shorthand way of describing those volumes which 
at one time or another the Postmaster General might have felt to be 
obscene within the statute. That is the only possible explanation 
for this, 

Mr. Waresurron. That is the only one that would make sense to 
me. 
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Mr. Fensrerwatp. Mr. Warburton, in your testimony you said that 
the respondent often comes in to court and the judge will ask you 
to show cause why either an injunction or a preliminary order should 
not be issued against the Post Office Department. 

I have difficulty understanding why the U.S. attorney in Los An- 
geles, who would be handling most of these, would not be informed 
before the impounding order is issued so that on the second or third 
working day he could go into court prepared to present the Gov- 
ernment’s case. Why is he not informed before the impounding or- 
der is issued ? 

Mr. Warsurton. We prepare certificates of the case as the case 
develops. When we file the complaint, we try to move instantane- 
ously, and the period of time from the date of the submission to us 
until the date of our filing of the complaint with the docket clerk is 
held down to an absolute minimum as well as we practically can do it. 

Now the point I am getting to, on that score, is this: That we allege 
only probable cause, you see, at the time we file our complaint, and 
basically all we have at that stage is the item plus our feeling, as ex- 

ressed by our filing of the complaint, that there is probable cause to 

lieve it is obscene. 

The development of the case as to whether it is or actually is not 
obscene does not occur until the hearing is held, you see. All that 
we could send the district attorney, in other words, would be the copy 
of the item and our complaint. 

cr FENSTERWALD. What other evidence is there in such a pro- 
ceeding ¢ 

ta Hart. That is the point I was raising earlier. Besides 
the document or photograph, aaa other item is there to justify your 
intruding on the mails? 

Mr. Warsurton. Well, what has developed in the case are basically 
these factors I was discussing as being the ones upon which the ques- 
tion of public interest should be judged when the application is made 
for the issuance of the interim impounding order. 

The past history 

Senator Harr. The public interest is concerned only with protect- 
ing—to take the extreme case, the public interest is served only by 
protecting a small child from an offensive piece of material. 

Mr. Warsurton. No question about it. 

Senator Harr. The offensive piece of material is the whole case. 
Is that right or not? 

Mr. Warsurton. No. The offensive piece of material is the partic- 
ular item that has been submitted to the Post Office Department and 
upon which the complaint is filed alleging probable cause to believe 
it is obscene, but the interim impounding order is sought in order to 
prevent the public interest from being injured by the operator’s re- 
ceiving remittances in response to his advertisement prior to the time 
the administrative determination can be made as to whether the item 
is or is not obscene, you see. 

Senator Harr. This is a bad day for me. I do not follow you. 

Mr. Warevurton. Mr. Farr just mentioned another point, too, on 
this particular aspect: That in our experience in the ninth circuit, the 
circular itself would never be sufficient to have the court say that the 
interim impounding order was necessary to the enforcement of 
959(a). 
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Senator Kerauver. Explain that a little further. 

Mr. Warsurton. Because we have never won a case in the ninth 
circuit upon the circular matter itself. 

Senator Harr. Maybe the judges in the ninth circuit have the same 
blank I do. 

Senator Kerauver. What else have you had to show out there? 

Senator Harr. If you tie it to the sender—I can see you cannot make 
a case by dropping a photograph in the middle of the courtroom. You 
have to prove it did come out of the mail. But after you have done 
that, I just do not see—— 

Mr. Warzsurton. May I, Senator Hart 

Senator Kreravver. I think, in the matter of conviction, these points 
which are set out in here are of importance. Is this a regular business 
of the person? Is it part of their operation to try to distort the minds 
of young people? Are they operating fly-by-night businesses? I 
think these are important collateral issues. 

Mr. Warsurton. We feel so. 

Senator, I wonder if it might be helpful to have the testimony of 
Mr. Farr, who, as I mentioned earlier, is the chief of our Fraud and 
Mailability Division, which is primarily concerned with these types of 
cases; he has been in the ninth circuit and has worked with the U.S. 
attorney out there on a personal basis. 

Senator Kerauver. Who is the U.S. attorney in the southern 
district ? 

Mr. Farr. Laughlin Waters is the U.S. attorney. 

Senator Keravuver. All right, Mr. Farr, you tell us what has been 
your experience out in the ninth circuit. 

Mr. Farr. I was going to go back to Senator Hart’s inquiry and 
attempt to explain part of the difficulty that we usually meet in the 
ninth circuit. 

We have several theories of action when we proceed under 259(a). 
One of them, of course, would relate to the nature of the merchandise 
itself. If we find that the merchandise actually being furnished to 
persons that send remittances to these operators is of an obscene na- 
ture, why of course it would then constitute a violation of 259(a). 

On the other hand, in accord with decisions which have emanated 
from the second and third circuits, under a view which we call the 
Hornick rule, if the circular material itself purports that the material 
which will be furnished is of an obscene nature, that would in itself 
be sufficient to obtain an appropriate order under 259(a). 

Under the ninth circuit new have not accepted that so-called Hor- 
nick rule view. 

Senator Kerauver. How do you spell it? 

Mr. Farr. H-o-r-n-i-c-k. 

They have not acceded to the view by merely offering what would 
be obscenity, in entering an order with respect to the nature of the 
merchandise being sold through the mails. As a consequence, on oc- 
casion I have had a case in the ninth circuit in which the circular 
matter might be extremely offensive, and which would purport or 
would clearly show to most people that there would be an offering of 
hard-core pornographic materials, and we would proceed in most cir- 
cuits simply on the circular matter itself, without respect to the 
merchandise. 
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And in point of fact, in the ninth circuit these purveyors frequently 
use the come-on solicitation material which would indicate that the 
wares, the merchandise, will be of a hard core nature, when in fact 
the merchandise they send to the remitter is much less offensive than 
their advertising or circular matter. 

As a consequence, we could not proceed in the ninth circuit before 
the court in a case where we simply have the circular matter to proceed 
with. The merchandise would be regarded by the courts in the ninth 
circuit as nonoffensive. And, as a consequence, we are frustrated in 
our effort to attempt to proceed with our interim impounding orders. 

With respect to a previous inquiry raised by Senator Hart with 
regard to raising the interim proceeding within the ninth circuit 
within a 20-day period, if we have to proceed on working day one or 
two or three to proceed with our case, we are confronted with a line of 
decisions that have already come out with regard to 259(b) in which 
they have determined that unless there has already Wael an order 
entered pursuant to 259(a), there could not be any way in which to 
effectively enforce 259(a) under a 259(b) impoundment order. 

Do you see what I mean ? 

Senator Harr. No. I missed you on that. 

Mr. Farr. They have distorted the meaning of the phrase “the effec- 
tive enforcement of 259(a).” 

The courts in the ninth circuit have taken the view that to effec- 
tively enforce 259(a) there first must have been an administrative 
order entered by the Post Office Department. 

Senator Harr. Have you appealed that decision 

Mr. Farr. Yes. That went into the circuit court, and the circuit 
court has sustained that view. 

Now, that particular line of decisions 

Senator Harr. How about the Supreme Court? 

Mr. Farr. We have not presented that to the Supreme Court be- 
cause we do not hav e a circuit court decision with respect to this im- 
poundment bill, 259(b), from any other circuit. In other words, 
there would be a clear Nie of decisions in the ninth circuit which would 
virtually nullify 259(b). 

Mr. Warsurtron. We would like to get a- 

Mr. Bernsrone. I am sure you are talking about the Toberoff case, 
but I am a little confused. 

Mr. Farr. The 7oberoff case. It seems to us subsequent decisions 
which followed that Toberoff view have, in part at least, taken the 
position that unless you at least have an order under the provisions 
of 259(a), you may not effectively enforce such a provision by an 
interim impoundment under 259 (b). 

In other words, they distorted what we thought was the clear lan- 
guage of 259(b) so that the Department must first. have entered an 
administrative order which could even be enforced by provisions of 
259(b). 

Senator Keravuver. By the time of 40 or 50 days to get the admin- 
istrative procedure order, the operator would be gone somewhere else.. 

Mr. Farr. Precisely. 

That precise type of thinking developed in August 1958 with respect 
to the case of Holly Watkins, where they referred to the Toberoff deci- 
sion in reaching the view that there was no need to further extend the 
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interim impounding order against this particular enterprise because 
the court stated there is no reason for the impound order issued in this 
case, and that the impound order was issued without notice of hearing, 
without lawful authority, and in violation of law and contrary to the 
governing decision of the Court of Appeals for the Ninth Circuit in 
T oberoff v. Summerfield. 

In other words, they take the position that the interim impounding 
relief now prov ided under (b) must follow an administrative order 
taken pursuant to the provisions of 259(a) in the administrative pro- 
cedure that we give under our rules of Shien 

Senator Kerauver. But you have different decisions in the second 
and third circuits. 

Mr. Farr. In the second and third circuits we have not as yet had a 
circuit court review of that decision, and we have not had actually an 
effective appeal from a 259(b) order in the second or third circuits 
from which we could attempt to build precedent to take the case up to 
the Supreme Court to try to reverse this distortion of what we thought 
was a clear legislative mandate under 259(b). 

Senator Krrauver. All right; anything else? 

Senator Harr. To get back to the first point you made, under the 
Hornick view, do I get it that merely coming up with an extremely 
offensive list of titles or suggestive pictures is not enough to permit 

ou to get the interim order under this view? You have to have the 
hee or the picture, or whatever the offensive thing may be? 

Mr. Farr. That would be true in the ninth circuit, so far as we know, 
at the present time. 

Senator Harr. You cite the speed with which these people move. 
Would it not be possible for you to get the document itself within 
12 to 24 hours ? 

Mr. Farr. No. Very frequently we would find that the modus 
operandi of these enterprises would be to send out offensive circular 
matter and wait until the expiration of, say, 60 days, 90 days, until all 
orders or most orders that they w ould anticipate they would receive 
might be obtained by them, all the remittances would ‘be received, and 
then they would dump into the mails anything—whether it would be 
offensive, obscene, or any type of matter—they woud dump the matter 
within the mails to be delivered all within a period of 2 or 3 days. 

Mr. Wareurton. They do not operate hike a regular mail-order 
house. 

Senator Harr. The speed of which you speak is the speed with which 
they move after they run their waiting period. 

Mr. Farr. Or to simply transfer. We frequently find, by the time 
we have cited an enterprise, they have frequently adopted a new name 
or two other new names. So, before we would sebiantey finish the ad- 
ministrative procedures against the first enterprise with respect to 
which remittances were being received 60 to 90 days ago, we might 
find that in the interim period there would be two or three new names 
employed to keep an uninterrupted flow of moneys to be received 
by the same sales technique, and the same sales material and the same 
merchandise is being offered. 

Senator Harr. That is all, Mr. Chairman. 

Senator Kerauver. Continue, Mr. Fensterwald. 
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Mr. Fensterwatp. Mr. Warburton, one point in H.R. 7379 which 
gives me difficulty is the one with respect to testing the standard of 

ublic interest. It has been suggested, I know, in the House hear- 
ings and, I think, in other places, that this is no standard at all and 
that it might be unconstitutional on the ground of vagueness. 

I think you are probably familiar with the case of Gelling v. Texas. 
In that case—— 

Senator Kreravuver. Give the citation. 

Mr. Fenstrerwap. 343 U.S. 960 (1952). The case involved a mu- 
nicipal statute in a Texas municipality which applied prior restraint 
to movies; and the standard there was that movies would not be shown 
if they were prejudicial to the best interests of the city; and the hold- 
ing of the court was that the municipal ordinance was unconstitu- 
tional on the grounds of vagueness. 

I wondered if you had any comment as to the lack of precision or 
objectivity of the test of “public interest” that might cause this part 
of the statute, if adopted, to be ruled unconstitutional. 

Mr. Warsurton. Well, we feel not, Mr. Fensterwald, for one rea- 
son. What was sought there was a permanent injunction, and in this 
instance here we are talking only about a short-lived, in effect tem- 
porary, injunction, the interim impounding order. Because, you see, 
the interim impounding order is finally superseded by the depart- 
mental final unlawful order, in which event the interim impounding 
order is dissolved. 

Senator Keravuver. Then you are talking about a different kind of 
business. 

Mr. Warsurton. You mean in the example Mr. Fensterwald cited. 

Mr. Bernstone. This was a criminal case, not an injunction case. 

Mr. Fensrerwacp. Yes, it was a criminal case. 

Mr. Warsvurton. I would like to take another look at it, then. 

Senator Keravver. I think we should hear from the Department 
of Justice on this matter of public interest. 

Mr. FensTeRWAp. Yes. 

Could you tell us any statutes other than the SEC statute which use 
the standard of public interest? I have been unable to find any, and 
I just wondered if there were any in addition to this one. 

Mr. Warsurton. FCC, I believe, is another one. Have you checked 
that one? 

Mr. FensterwaLp. The FCC, as I recall, has three standards, one 
of which uses the term either “public interest” or “general welfare.” 
I have forgotten which. Those are the only two that you know of 
in this field ? 

Mr. Warsurton. That is right. 

Mr. Fensrerwap. Those are all the questions I have, Mr. Chair- 
man. 

Senator Krrauver. Mr. Bernstone. 

Mr. Bernstonr. Thank you, Senator. Ihave quite a few questions; 
I am going to make them very short because of the fact you have 
another hearing at 2 o’clock. 

Senator Krerauver. Senator Hart and I both have one. 

Mr. Warsurton. We want to stay with you as long as we can until 
your questions are answered. 
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j Mr. Bernstonr. One of my questions has to do with the phrase 
arbitrary or capricious.” J wonder whether this is not rather 
vague. Would that not be confusing as to whether to apply to it 
the substantive or the procedural aspects if one were a district 
court judge? 

Mr. Warevrton. Mr. Harrison will reply to that question. 

Senator Keravuver. Yes, Mr. Harrison. 

Mr. Harrison. I think, sir; it was our thought that the standard 
“arbitrary or capricious,” which is not really very new to the field 
of administrative law, would apply primarily substantively, inasmuch 
as the judicial officer when he is moved by the General Counsel to issue 
an interim impounding order would either grant or deny the General 
Counsel’s motion on an ex parte basis. There would be no hearing, 
There would be no APA requirements, so the test, if someone were to 
challenge it subsequently, and the test which the judicial officer would 
have to apply at the time he granted the order, would be a substantive 
test and not a procedural one. 

Mr. BernstTone. Substantive in terms of obscenity ? 

Mr. Harrison. In terms primarily of the obscene or fraudulent 
nature as shown by what evidence was presented to him at that time. 

Mr. Warsurton. And the factors considered that I discussed here. 

Mr. Bernstone. Yes. 

Mr. Harrison. The factors you enumerated. 

Mr. Bernstrone. When the aggrieved party in going to the district 
court tried to set aside the temporary impounding order of the Post- 
master General in the district court, would not the matter of deter- 
mination of obscenity enter into that decision then when the court 
was considering the phrase “arbitrary or capricious” ? 

Mr. Harrison. Well, I think it would certainly to this extent: To 
the extent that if a judge would say that the judicial officer, acting, 
as he would have been, as the alter ego of the Postmaster General, 
was clearly arbitrary or capricious because this bit of evidence is 
clearly not. obscene. 

But if in the judge’s mind there were an element of reasonable 
doubt, as, for example, in the borderline obscenity situation, I would 
doubt that the judge could say, “Well, the judicial officer was arbitrary 
or capricious, because I am not sure that this is obscene.” 

Mr. Bernsrone. All right. I am going rather hastily here. 

In the case of U.S. v. Carmack, a 1946 case, 349 U.S. 230 at page 
243, the court defines “arbitrary and capricious” as meaning an act 
done “without adequate determining principle or unreasoned.” 

Now then, is it not possible, because the court in that case cites other 
cases, too, along that line, is it not possible, therefore, that the Post- 
master General or his subordinates could be erroneous in their decision 
to enter an interim impounding order, and yet in this case have the 
respondent find himself unable to prove that the act was arbitrary 
or capricious because he could not prove that it was done without 
an adequate determining principle or that it was unreasoned ? 

In other words, by putting in the standard of “arbitrary or capri- 
cious,” are we not, in effect, making it impossible for the respondent 
ever to set aside a temporary impounding order by going to the 
district court by the procedures that you suggest ? 
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Mr. Warsurton. We certainly do not think that is the case, and 
let me assure you from our standpoint, and very clearly for the 
record, that that is not our intention. We would like to examine the 
case you cited, and we would be very happy to reply to your ques- 
tion, 1f you do not mind my suggesting this procedure, in writing. 

Mr. Bernsrone. Surel y- 

Senator Kerauver. Supposing you do so. 

Mr. WarpsurTon. Yes. 

Mr. Bernstone. I would appreciate that very much. 

In other acts involving decisions by what we might call adminis- 
trative tribunals or administrative decisions, although they do con- 
tain the standard “in the public interest,” do these acts, to your knowl- 
edge, also contain the standard “arbitrary or capricious” for setting 
aside an act of an administrative tribunal or administrative officer? 

Mr. Warsurton. There are a couple. 

Mr. Bernstone. What I am driving at is this: Do these acts have 
as their standard on appeal the same standard by which they were 
invoked? In other words, the Postmaster General uses the standard 
“in the public interest.” You go into court to set aside the action of 
the Postmaster General, why not use as a standard there “in the pub- 
lic interest” instead of throwing in “arbitrary and capricious”? Do 
other acts involving administrative procedure have this dual stand- 
ard, or not? 

Senator Krerauver. Let me see if I understand. “Arbitrary or ca- 
pricious” only applies to setting aside of a temporary impounding 
order, does it not? 

Mr. Warevurton. Yes, sir; and nothing else. 

Senator Krravver. It does not apply to the substantive decision 
of the case. 

Mr. Warsurton. Yes. 

Mr. Fensterwavp. But they get the impounding order on the basis 
of the “public interest.” So there is a different standard on which 
they get the impounding order than on which it may be set aside. 

Senator Kerauver. Well, you get an indictment on probable cause. 

Mr. Fensterwaup. That is a different proceeding from this case, 

Senator Krerauver. I know. That is a criminal proceeding. But 
you do not set aside the indictment on the lack of “probable cause.” 
It takes more than the lack of probable cause to set aside an indict- 
ment. 

Mr. Warsurton. I would like to suggest to you, sir, if I may, that 
these questions which are being asked now are certainly very impor- 
tant questions, not only to the members of the subcommittees and to 
you, sir, but also to the Department and respondent, and I would 
like, with your permission, to be able to give them considered answers 
and supply them to you in writing. 

Senator Keravuver. Will you have them written out, Mr. Bernstone? 

Mr. Bernstone. I will have them typed out and submit them to 
Mr. Warburton. 

Mr. Warsurton. We would be very happy to answer them. 

Mr. Bernstone. Thank you. 

Mr. Warsurton. If I may say this, sir, we know this is a very 
important area, and we want the gentlemen of the subcommittees and 


their aids to have the benefit of the fullest thinking we can give on 
these points. 
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Mr. Brrnsrone. I might add, in asking you these questions, they 
are asked in a spirit of finding out all we can about this legislation 
before it is enacted, and I would certainly appreciate it. I think it is 


an excellent suggestion, that of giving you more time to give detailed 
answers. I think tht is quite excellent. 


Mr. Wargsurton. We want to give the gentlemen of the subcom- 
mittees every bit of help we can on it. 
Mr. Bernstone. Yes. 


Senator Keravuver. I think the procedure is a good one, and I order 
the questions and answers be made a part of the record. 

Mr. Warzsurton. We only want to make sure you have as much 
information as we can give you. 

(The information referred to follows :) 


OcTOBER 2, 1959. 
Hon. HERBERT B. WARBURTON, 


General Counsel, 
Post Office Department, 
Washington, D.C. 


DEAR Mr. WARBURTON: In accordance with the suggestion made during the 
course of your testimony on September 9, 1959, at the joint hearing of the Sub- 
committee on Constitutional Amendments and the Subcommittee To Investigate 
Juvenile Delinquency, concerning Senate Joint Resolution 116, Senate Joint 
Resolution 133, and S. 2562, I am submitting the enclosed questions. 

All of these questions are designed to supply information which will aid the 
subcommittees in their consideration of the legislation involved. They are sub- 
mitted in the spirit of learning from you who daily deal with these matters first- 
hand. Benefiting thus from your wealth of experience in this field, it is our 
hope to approach the problems involved more effectvely. 

The record is being held open in this matter, and if you can supply us with 
answers to the questions by November 25, 1959, it would be greatly appreciated. 

With all good wishes to you and to your able staff, and thanking you once 
again for your excellent cooperation, I remain 

Sincerely, 


ARTHUR H. BERNSTONE, Chief Counsel. 
Enclosure.’ 





Post OFFICE DEPARTMENT, 
OFFICE OF THE GENERAL COUNSEL, 


Washngton, D.C., November 25, 1959. 
ARTHUR H. BERNSTONE, Esq., 


Chief Counsel, 

Subcommittee to Investigate Juvenile Delinquency, 
Committee on the Judiciary, 

U.S. Senate, Washington, D.C. 


DEAR MR. BERNSTONE: Thank you for your letter of October 2, 1959, requesting 
answers to 16 specific questions on or before November 25, 1959, for use by the 
staff of the Subcommittee on Constitutional Amendments and the Subcommittee 
to Investigate Juvenile Delinquency of the Committee on the Judiciary. 

The answers are attached. As to each answer I have endeavored to add such 
explanatory material as I felt may be of assistance to you and your colleagues 
in our common effort to formulate a sound, fair and effective bill to strengthen 
the interim impounding authority of the Post Office Department. Of course, I 
shall be glad to offer further comments should you wish them and, as I am sure 
I need not remind you, members of my staff and I would be glad to talk with you 
and your colleagues informally at any time about any of the provisions in the 
bill. 

Please let me hear from you as your ideas coalesce. 

Sincerely yours, 


HERBERT B. WARBURTON, 
General Counsel. 


1The questions are contained in Mr. Warburton’s reply and are not printed separately 
at this point. 
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1. Question. In the light of such cases as Gelling v. Texas (343 U.S. 960), Kunz 
v. New York (3840 U.S. 290), and Niemotko v. Maryland (340 U.S. 268), is not 
the standard of the “public interest” which you suggest for amending 39 U.S.C. 
259b unconstitutional because of vagueness? 

Answer. As you may have observed, Homer Angell, Esq., chairman of the board 
of directors, American Civil Liberties Union, mentioned these three cases in his 
prepared statement presented to the Postal Operations Subcommittee, Committee 
on Post Office and Civil Service, House of Representatives. Members of my staff 
and I had considered these and related cases before then and we have considered 
them since then. 

The case of Gelling v. Teras (343 U.S. 960 (1952) ), involves a man who was 
convicted for showing a motion picture after he had been denied a license to show 
the picture. The ordinance established as the test for licensing whether the 
motion picture is “of such character as to be prejudicial to the best interests of 
the people of [Marshall, Tex.]."" The Supreme Court unanimously reversed the 
conviction, on the authority of Joseph Burstyn, Inc. v. Wilson (343 U.S. 495 
(1952) ) and Winters v. New York (333 U.S. 507 (1948) ). 

The Burstyn case had extended and applied to motion pictures the prior 
restraint concepts outlined in Near v. Minnesota (283 U.S. 697 (1931)). The 
motion picture involved was “The Miracle” and the fatally ambiguous word in 
the licensing statute was “sacrilegious.” 

The Winters case involved a man who was convicted for having in his pos- 
session with intent to sell them certain magazines, in violation of section 1141, 
New York Penal Code. The Supreme Court reversed principally upon the ground 
that the statute as construed by the Court of Appeals of New York was vague 
and indefinite, contra to the requirements of the 14th amendment to the 
Constituion. 

In the case of Kunz v. New York (340 U.S. 290 (1951) ), the Supreme Court 
considered a New York City ordinance which authorized the city police commis- 
sioner to issue a permit for an individual to hold a religious meeting on a public 
street. Mr. Kunz secured such a permit. It was subsequently revoked because 
he denounced religions other than his own during the course of his public meet- 
ings. He applied for another permit and his application was denied. He sub- 
sequently held another religious meeting without a permit and was convicted. 
The Supreme Court reversed the conviction, Mr. Justice Jackson dissenting (on 
the ground the State could properly control public meetings on a public street), 
because it considered the guidelines for issuance of a permit too vague and 
because the statute contained no language authorizing a revocation of a permit. 

The case of Niemotko v. Maryland (340 U.S. 268 (1951) ), involved facts rele- 
vantly similar to those in the Kunz case. The scene was Maryland rather than 
New York and there were other irrelevant differences. 

You will note that each of the foregoing cases involved a criminal conviction, 
a final adjudication, and a vague and/or indefinite standard. 

It is my opinion that each case is distinguishable from the interim authority 
which the bill would grant to the Post Office Department. 

(1) The bill involves civil and not criminal action. 
(2) The bill involves an interim and not a final adjudication. 

3) The standard in the bill is not fatally vague and/or indefinite. Even 
conceding arguendo that the standard is not as clear as it might be, it is 
subject to correction and clarification by either (@) corrective judicial action 
or (b) final action. 

Thus, I do not feel the language contained in the bill is unconstitutional as an 
illegal prior restraint, as too vague, or for any other reason. 

2. Question. What is your opinion of attempting to make the standard of 
“public interest” more precise and objective by including in any proposed re- 
vision of 39 U.S.C. 259b the factors mentioned by you in your testimony, namely, 
the nature or character of the enterprise, the method of operation of the enter- 
prise, and the size or extent of the operation? 

Answer: As I indicated in my testimony before the Postal Operations Sub- 
committee of the Committee on Post Office and Civil Service of the House of 
Representatives, we have no serious objection to including language in the bill 
to define more explicitly that which is intended to define and amplify the 
concept of the “public interest.” 

When the original bill was drafted, it was felt that it would be preferable 
as a matter of legislative draftsmanship, and by way of attempting to give 
the courts wide latitude, to limit to the legislative history our amplification 
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of what would constitute the “public interest.” However, we are not wedded 
to that limitation. 

3. Question. You mentioned the fact that the Securities and Exchange Com- 
mission statutes and others contain the concept of the “public interest.” 

(a) Will you please name some of the other statutes? 

(b) Do the SEC or other statutes list factors to be considered in deter- 
mining what is in the public interest? 

Answer. Several citations of statutes which utilize the concept of “public 
interest” might include the Securities Act of 1933 (15 U.S.C. 77h), the Fed- 
eral Trade Act (15 U.S.C. 45(b)), the Federal Communications Act (47 
U.S.C. 222(¢c)(1)), and the Interstate Commerce Act (49 U.S.C. 5(2)(c)). 

Factors to be included in determining what constitutes the public interest 
are generally not specifically enumerated. Sometimes the “public interest” 
is merely one of several concepts to be considered. 

My purpose in mentioning that the concept had already been introduced 
into the law—and as a quick perusal of words and phrases will indicate, that 
introduction is at the Federal, State, and local level—was merely to remind 
those who would have the duty of considering the bill that were they to adapt 
the concept they would not be introducing something wholly new into the law. 

4. Question. The U.S. Supreme Court defined “arbitrary and capricious” in the 
ease of United States v. Carmack (329 U.S. 230, 248), citing authorities. The 
definition states that an act is arbitrary or capricious if done ‘without adequate 
determining principle or * * * unreasoned.” Would not this definition mean 
that under the standard which you suggest (for use in cases where the respond- 
ent seeks an injunction to restrain enforcement of an interim order under 
sec. 259b) the interim order could be in error, but its enforcement could not be 
retrained because it is virtually impossible for a respondent to prove that such 
an order is arbitrary or capricious. 

Answer: It is certainly possible, though very improbable, that the judicial 
officer for the Post Office Department, acting as the agency in issuing an interim 
impounding order, could act “arbitrarily and capriciously” within the definition 
enunciated in the case of United States v. Carmack (329 U.S. 230 (1946), at 243) 
by, for example, issuing an order on the basis of a motion by the General Counsel 
which did not allege a basis for issuance of the order. 

I think we would be less than candid if we did not agree with the implication 
in your question that it would be extremely difficult for a respondent to show in 
court that issuance of an interim impounding order had been “arbitrary and 
eapricious.” 

5. Question. Why do you suggest two standards, that of the “public interest” 
for entry of an interim order by the Postmaster General, and that of “arbitrary 
or capricious” for obtaining an injunction restraining enforcement of an interim 
order? 

Answer. We have suggested two standards, “public interest” for the issuing of 
an interim impounding order by the judicial officer and “arbitrary or capricious” 
for the challenging of such an order by the mailer, because it was our feeling 
that each standard provided a specific purpose. 

Thus, we felt that the concept of the public interest described, when considered 
in the light of its component parts (see my answer to question 2), the fact situa- 
tion that we feel should exist before an interim impounding order should be 
issued. 

The order, of course, as its name implies, would be only interim or temporary. 
It would, therefore, eventually be challenged by a final administrative and/or 
judicial decision. What, then, should be the test if the order is to be prematurely 
challenged? Our feeling was that if the order is to be prematurely challenged, 
it should be challenged only if the challenger could show that its issuance was 
arbitrary or capricious, for if its issuance was neither arbitrary nor capricious, 
but not fully in the public interest, the ultimate effect of the order would be 
lost subsequently because the final agency decision, or the final judicial decision, 
would be in favor of the mailer. 

6. Question. Do any other statutes, to your knowledge, contain dual standards 
similar to those mentioned in question No. 5 above? 

Answer. The answer is “No.” But difficult social problems sometimes require 
innovations in the law. 

7. Question. Does the standard of “arbitrary or capricious” go to the matter 
of substance or to such items as the fact of mailing or the method of issuance 
of an interim order? 
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Answer. As my Special Assistant indicated in response to your question at the 
hearing before Senators Kefauver and Hart, the General Counsel would move 
ex parte for the issuance of an interim impounding order by the judicial officer. 
Accordingly, a judicial challenge of the issuance of the order upon the ground 
the order had been issued “arbitrarily and capriciously” would almost inevitably 
have to go to substance and not procedure. Of course, were the procedure used 
so flagrant—for example, an oral motion off the record—then I could conceive 
that such a challenge could go to the procedure. 

8. Question. Should any amendment to section 259b that might contain the 
standard of “arbitrary or capricious” be more specific concerning whether this 
standard goes to the matter of substance or procedure or both? 

Answer. It has been our feeling that although the challenge would invariably 
go to substance rather than procedure, inasmuch as it is conceivable that the 
General Counsel and the judicial officer could act so unreasonably as to procedure 
that a challenge would be appropriate, the language of the bill need not specify 
the bases upon which the challenge could be brought, for to specify both possi- 
bilities would seem to be superfluous. 

It goes without saying that we would not object were the subcommittee to 
insist that a clarification be placed in the bill for our feeling would be that the 
clarification would merely state the maximums, 

9. Question. What evidence, in your opinion, could be presented in court to 
show that an order was “arbitrary or capricious”? 

Answer. Please refer to my answers to questions 4 and 7. 

10. Question. Can you envision any circumstances under which a person could 
obtain an injunction against an interim order under the “arbitrary or capricious” 
standard? 

Answer. Please see my answers to questions 4 and 7. 

11. Question. What is your opinion of using such standards as “prima facie 
violation of statute and the need for relief pending the conduct of proceedings 
under section 259a” or “irreparable injury to the public” for the issuance of 
an interim impounding order? 

Answer. During the course of studies and conferences by attorneys within the 
Office of the General Counsel and in conferences with the judicial officer, we 
seriously considered both of these concepts. 

With respect to the concept of a “prima facie violation of the statute,” we had 
considerable doubt. We wondered to what extent a court would consider 
the standard as being any different from the extant standard. We won- 
dered if we might encounter difficulty and delay because counsel induced the court 
to unduly technical considerations of what would constitute a prima facie viola- 
tion. Indeed, we were not unmindful of the deluge of litigation over the years 
with respect to the validity of the issuances of search warrants, where the most 
prevalent test is that of “probable cause.” In short, we foresaw as many com- 
plications as we felt we would solve. Hence, we did not recommend the concept. 

With respect to the concept of “irreparable injury to the public,” we 
had less doubt. We recognized that the concept would be satisfactory so far 
as it went. However, we were concerned lest it be interpreted strictly, so that 
one judge might feel the hurdle had not been cleared when we showed, inter alia, 
the hard-core nature of the pornography, while another might not feel it had 
been cleared when we showed the vast number of persons who were about to be 
defrauded of small sums. If the concept would be so worded—and buttressed by 
adequate legislative history—to be construed liberally in favor of the public gen- 
erally, as most courts are wont to interpret the provisions of the Food, Drug, and 
Cosmetic Act, perhaps we would withdraw our objection. 

12. Question. In 106 Univ. of Penn. L. Rev. 214, at page 244, James C. N. 
Paul and Murray L. Schwartz in their article, “Obscenity in the Mails: A 
Comment on Some Problems of Federal Censorship,” comment on the recom- 
mendations of the 1940 Attorney General’s Committee on Administrative Pro- 
cedures with regard to its study of the Post Office Department. They state that 
the Committee recommended that the Post Office Department hire an “expert” 
to aid in matters of policy, criteria, and the resolving of hard cases in the 
area of obscenity. They also say that this advice was rejected by the Post 
Office Department. Do you think that the use of such an expert might be worth- 
while for the Post Office Department? 

Answer. With much interest I read both articles by Professors Paul and 
Schwartz, the original article both in galley form and after publication, the 
distinguished authors having been kind enough to send the galleys to us. 
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As you know, the reference Professors Paul and Schwartz made to the report 
of the Attorney General’s Committee on Administrative Procedure (1941) 
predates the enactment of the Administrative Procedure Act by 5 years. In its 
report, the Attorney General’s Committee stated, inter alia: 

“* * * Vet, obscenity is largely a question of judgment which often may 
require a broad sociological expertness. The Committee recommends, therefore, 
that the Department consult outside experts, scholars in the field of art, the 
sciences, and literature, as the case may be, in order to obtain their opinions 
prior to ultimate determination. Oral argument should also be preserved and 
employed on this issue.” 

In fraud cases, we do frequently consult outside experts prior to filing a com- 
plaint. However, in obscenity cases, consistent with the adversary proceeding 
requirement of the Administrative Procedure Act, we only consult outside ex- 
perts to the extent that one party or the other to the administrative hearing 
might produce such a person as an expert witness. Thus, we adhere to the 
view of Mr. Justice Black that judges have no special expertise in judging 
obscenity (although I might note that our hearing examiners and our judicial 
officer certainly have more familiarity with the subject than do judges) so 
expert witnesses are produced at hearings from time to time. 

I think, in other words, that we do comply with the spirit of the suggestion 
of the Attorney General’s Committee. 

We have not, however, complied with the precise suggestion of Professors 
Paul and Schwartz in that we have not hired an expert with whom to consult 
prior to filing administrative complaints in obscenity actions. I do not feel 
we need such an expert on our payroll. 

13. Question. It has been suggested by some observers that a better pro- 
cedure for handling interim impounding orders would be to require the Post- 
master General to obtain such an order in a U.S. district court, giving notice 
as in proceedings for preliminary restraining orders and injunctions. Would 
you care to comment on the merit of such a suggestion? 

Answer. The suggestion that interim impounding orders be handled in the 
first instance by a U.S. district judge, as in proceedings for preliminary re- 
straining orders and injunctions, is, as your question implies, not new to us. 
In fact, several assistant U.S. attorneys have informally suggested that pro- 
cedure to members of my staff although I might note that several others have 
suggested it would not work. 

There is obviously a certain advantage in lessening public criticism and in 
strengthening the likelihood that subsequent judicial action will not abrogate 
an interim impounding order to having a court enter the order initially. There 
are also several drawbacks. Among them is the likelihood that many judges 
would not, for reasons of crowded calendars or otherwise, give priority con- 
sideration to a motion for an interim impounding order, unless compelling 
statutory language could be devised to force them to do So. 

Notwithstanding these seemingly severe handicaps to this possible procedure, 
we are attempting to devise a bill to establish such a procedure. 

I wish to emphasize, however, that we would very much prefer to see the 
Senate attempt to work out a way to perfect our present procedure before we 
discard that procedure and embark upon untried paths. 

14. Question. It is my understanding that H.R. 7379, which treats of the same 
topic as title II of S. 2562, was prepared by you at the request of Congresswoman 
Granahan. Concerning the matter of judicial review, H.R. 7379 provides that 
“The finding of the Postmaster General as to the facts shall be conclusive if 
supported by substantial evidence in the administrative record.” 

In the aforementioned article by Paul and Schwartz, at page 247 the following 
appears: 

“Which introduces another question: What should be the scope of judicial 
review in postal cases? There is language in some of the cases to the effect that 
the courts ought only to set aside postal censorship orders where there has been 
an ‘abuse of discretion.’ This view seems wrong, particularly if a conduct ele- 
ment is to be put into the substantive standard. Perhaps the agency’s findings 
on purely factual matters—for example, the fact of mailing, the size and nature 
of the audience circularized—should stand where the record adduced at the 
administrative hearing supports them. But not its conclusions on the ‘obscene- 
ness’ of the challenged work, or whether mail distribution, under the circum- 
stances, would be illegal. As Justice Brennan’s majority opinion in the Roth 
case makes clear, the validity of antiobscenity laws is in part dependent on the 
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fact that the courts can practice ‘ceaseless vigilance’ to make sure that the 
standards are not abused. 

“Indeed, in view of the precarious validity of censorship under the first amend- 
ment, it seems desirable, not only that court review be de novo, but that 
publishers be entitled to a jury trial if they so wish. While from a statistical 
viewpoint it is nonsense to say that a jury’s verdict reflects the sense of a com- 
munity, it is at least true that adding the jury trial ingredient increases the 
potential braking power of the law to stop abuses. If the objective is to confine 
censorship to the more serious cases, then civil enforcement should be virtually 
as accountable to the courts as its criminal enforcement. Unfortunately the 
proposal for jury trials on review of postal cases, unlike others put forth here, 
would seem to require new enabling legislation.” 

In Grove Press, Inc. and Readers’ Subscription, Inc. v. Robert K. Christenberry, 
Civil 147-87, U.S. District Court, Southern District of New York (not published 
in bound form as of this date), at page 11, Judge Bryan states: 

“As the Postmaster General said, he attempted to apply to the book ‘the tests 
which, it is my understanding, the courts have established for determining ques- 
tions of obscenity.’ Thus, all he did was to apply the statute, as he interpreted 
it in the light of the decisions, to the book. His interpretation and application 
of the statute involved questions of law, not questions of fact.” [Italic supplied.] 

In view of the above-mentioned quotations, it seems that the word “facts” in 
H.R. 7379 should be clarified to avoid confusion. Was that word intended to 
cover the question of obscenity, or such matters as fact of mailing, size and nature 
of the audience circularized, or both? 

Answer. In connection with quotations from an article by Paul and Schwartz, 
and Judge Bryan’s decision in the Grove Press case, you inquire whether the 
word “facts” as set out in H.R. 7379 would include a determination that certain 
matter is obscene or only such things as the fact of mailing, the size and nature 
of the audience circularized, etc., or both. 

It is our position that a determination that certain matter is obscene neces- 
sarily entails a finding of fact. The test for obscenity is “whether to the average 
person, applying contemporary community standards, the dominant theme of the 
material taken as a whole appeals to prurient interest.” Roth v. U.S. (354 U.S. 
476). As in a criminal proceeding, there is first a determination that, as a 
matter of law, the challenged article may be obscene, from which the case pro- 
ceeds to a consideration of the facts to decide whether they come within the 
legal prescription as set out in Roth; that is (referring to a book as an illustra- 
tion), are there pornographic, smutty passages in the book; do such passages 
dominate the overall theme; would the book as a whole appeal to the prurient 
interest of the average person applying contemporary community standards? 
These are all fact determinations, which a jury would make in a criminal case, 
and which the Postmaster General would make in an administrative proceeding. 
Applying the rule of limited judicial review, the courts would then consider, as 
the rule presently requires, “whether there is substantial evidence to support 
the findings, reviewing the record in its entirety.” Klaw v. Schaffer (151 F. 
Supp. 534, aff. 251 F. 2d 615 (judgment vacated, untimely substitution of party 
defendant, 357 U.S. 346) ). 

There would, of course, be the additional facts concerning evidence of the 
mailing. 

The proposed requirement in H.R. 7379 is to legislatively reemphasize the 
limited judicial review allowable in these matters. While courts generally 
follow it, there have been instances where the district court merely substituted 
his judgment for that of the Postmaster General, reviewing the case de novo and 
ignoring the administrative findings. 

[It should be noted here that H.R. 7379 applies to actions under the postal 
fraud statutes (39 U.S.C. 259, 732) and other statutes, as well as the postal 
obscenity law (39 U.S.C. 259a).] 

In one notable case predicated upon the fraud statute (39 U.S.C. 259) wherein 
the respondent was charged with falsely representing its merchandise as obscene, 
the court summarily reversed the Department, basing its decision on cases relat- 
ing solely to the obscenity law (39 U.S.C. 295a). H. P. B. Enterprises. 

This practice of peremptorily dismissing administrative orders should be cor- 
rected. The Congress has given the Department a mandate to carry out—by 
enforcing the several statutes involved—and the courts should not thwart this 
mandate by substituting their judgment, regardless of the “substantial evidence” 
the administrative record provides to support the Department’s order. To pro- 
ceed in this manner would defeat the whole underlying concept of the Administra- 
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tive Procedure Act to permit the agencies to administer and enforce various laws 
under proy er safeguards, and thereby relieve the courts of the burden of receiving 
and considering the evidence in such cases, de novo. Otherwise. no purpose would 
be served by holding administrative proceedings. 

15. Question In your testimony, mention was made of certain factors that 
should be considered in determining whether it is in the “public interest” to obtain 
an interim impounding order. These factors were: nature or character of the 
enterprise conducted through the mails, method of operation of the enterprise 
and size or extent of the operation. ; 

(a) Would not these same factors be used in determining whether, in obtain. 
ing an interim impounding under the present section 259b, the order is “necessary 
to the effective enforcement” of section 259a? . 

(b) If so, what is the reason for suggesting a change in standard from “neces. 
sary to the effective enforcement” to “public interest”? 

Answer. At the outset it should be noted that the provisions of H.R. 7279 
would be applicable to proceedings arising under the postal fraud statute (39 
U.S.C. 259) and other statutes, as well as to matters arising under the postal 
obscenity statute (39 U.S.C. 259a). 

The legislative history on 259b shows that primary emphasis was placed upon 
the then practice of evasions of “unlawful” orders by chronic violators. The 
Ninth Circuit Court of Appeals has inferred that the authority to enter an ip. 
terim impounding order could relate only to instances where there are existing 
unlawful orders and would not apply to cases pending administrative proceeding, 

What is desired is a means of taking rather decisive action against a promoter 
of an illegal enterprise before he has had an opportunity to reap the benefits of 
the illicit scheme. Both the postal fraud and obscenity statutes are directed 
against the obtaining of remittances of money through the mails. A rereading of 
these statutes might indicate that the social “wrong” against which these statutes 
are directed is the obtaining of money. Thus, every enterprise dealing in these 
areas would be affected by an interim impounding authority if it pointed merely 
to the “wrong” encompassed. The presumed evil is the supplying of obscene 
material, or the failure to supply materials represented to the mail order pur- 
chasers; but the legislation is directed only against the receipt of money—the 
profits. 

What we desire is authority to impound the mail, pendente lite, of the more 
flagrant violators of these postal statutes—those which operate on a fly-by-night 
basis, those which dump huge amounts of advertising in the mails all at one time 
in order to quickly clean up profits and be able to discontinue the operations 
before corrective action can be undertaken. We are not interested in proceeding 
to obtain interim orders against legitimate enterprises offering questionable 
material, or those borderline cases where both sides wish to test the areas of 
what currently constitutes obscenity. What we desire is something more truly 
in the nature of that which Judge Tolin described by analogy as being “as 
transitory as an attachment of property which fails if a cause of action is not 
made out and, is superseded in finality if the complaint is sustained.” Schillaci 
v. Olesen (161 F. Supp. 277). Prof. William Bentley Ball of Villanova Uni- 
versity has agreed to meet with representatives of the Department in order to 
explore the possibility of devising a standard which will give us the requisite 
authority without falling within the areas of possible ambiguity or uncertainty 
which has proven to be the case with regard to certain courts’ interpretations 
of “the effective enforcement” standard, and as some people seem to feel exist 
with regard to the proposed “public interest” standard. 

16. Question. Would you kindly supply us with citations on the Holly Watkins 
ease and other cases which refer to the Toberoff decision and which Mr. Farr 
stated distorted the language of section 295b? 

Answer. The following are brief résumés of four cases interpreting the postal 
interim impounding authority. The most recent of these decisions, involving 
an enterprise called Holly Watkins, appears to limit the interpretation of the 
standard “necessary to the effective enforcement” to views expressed in the case 
of Toberoff v. Summerfield, 245 F. 2d 360. 

Holly Watkins 
1. Interim impounding order, August 21, 1958. 
2. Complaint for injunction, August 27, 1958—Civil No. 841-584. 


3. Order to show cause and temporary restraining order, August 27, 1958— 
Judge Peirson M. Hall. 
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Judge Hall merely signed order drafted by Fleishman reciting irreparable 
. avea* 
as and it appearing that there is no reason for the impound order issued 
in this case and that the impound order was issued without notice of hearing, 
without lawful authority, and in violation of law and contrary to the governing 
decisions of the Court of Appeals for the Ninth Circuit in Toberoff v. Summer- 
eld, 245 F. 2d 360, * * we 

4. Motion by Assistant Genera! Counsel, September 4, 1958—to vacate im- 
pound order. ol ; i ioe ’ ‘ 

5. Order of Judicial Officer vacating interim order, September 5, 1958—Case 
dismissed for mootness, September 15, 1958. 


Toberoff d/b/a T R Productions v. Summerfield (256 F. 2d 91, May 8, 1958) 

This appeal was on the technical question of what is a valid order, on the part 
of the district court—was it timely entered? 

(Judge Yankwich had discussed his reasons for concluding judicial extension 
was reasonable and necessary, and entered a “minute order,” denying defend- 
ant’s motion and requiring U.S. attorney to prepare formal findings and order.) 

Court of appeals held, extension may be granted, only by a final appealable 
court order, entered prior to expiration of 20-day period of interim order. 

No discussion of merits of interim order, or proper legal basis for judicial 
extension. 

Toberoff d/b/a Filmfare & Filmfare Co. v. Summerfield (245 FP. 2d 360, June 7, 
1957) 

(District court made no finding that Filmfare used to evade effectiveness of 
their pending administrative proceedings. District court did find interim im- 
pounding order supported by substantial evidence, and extension is reasonable 
and necessary for effective enforcement of 259a. ) 

Court of appeals concentrated on allegation trade name Filmfare was adopted 
to circumvent any order issued against Filmcraft—at that point hearing exam- 
iner’s decision on departmental appeal. O’Brien affidavit recited fact well known 
to Department that “the use of frequently changing trade names is a device 
used by many dealers in indecent, obscene, lewd, and lascivious articles * * * 
and is employed to prevent the effective enforcement of’ 259a. 

This goes to fly-by-night characteristic of schemes which Congress considered 
in approving 259b. 

However, court of appeals took narrow view that only if an order first issues 
against filmcraft and thereafter use is made of Filmfare or other trade name to 
evade 259a order against Filmcraft, may an impounding order be entered. 

“Until then, the impounding of Filmfare mail is premature, and therefore not 
reasonable and necessary to the effective enforcement of section 259a.” 

This view of law would eliminate any impound against a new scheme, regard- 
less of its vile nature, extent of distribution of ads, ete. 


REGAL ART CO. 


Joseph P. Schillaci d/b/a Regal Art Co. v. Olesen (161 F. Supp. 227, April 22, 
1958) 
‘ Order to show cause and temporary restraining order, April 4, 1958—Judge 
olin. 

‘“* * * Section 259 of (title 39) simply undertakes to provide an administra- 
tive provisional remedy somewhat like that of an attachment to * * *. 

“* * * the Postmaster General is doing no more than preserve intact the ques- 
tioned mail matter which he seeks to have administratively determined to be 
objectionable by the proceedings specified in section 259a of title 39. * * * By 
prompt exercise of his administrative remedies the Postmaster General can 
procure determination of the question as to whether the mail is offensive * * *. 
The interim order * * * is in no sense a final determination. It is as transitory 
as an attachment of property which fails if a cause of action is not made out 
and, is superseded in finality if the complaint is sustained. If the matter mailed 
should turn out to be inoffensive, then the plaintiff in this action will receive 
the mail after a modest delay. * * * 


* 1k * * * * * 


“As the present order of the Postmaster General is provisional, being ancillary 
to a proceeding which will determine the controversy * * *.” 
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On April 25, 1958, the court denied extension and ordered delivery of majij 
holding: : 


“* * * it appearing that the evidence shows no reasonableness for the pro- 
longed duration of the pending administrative proceedings or any prolongatiop 
of this beyond this date, the court having determined * * * that the continued 
withholding and detention of mail addressed to the defendant pursuant to the 
interim impound order issued by the Acting General Counsel of the Post Office 
Department is not reasonable or necessary for the administration of title 39 
United States Code, section 259a.” 

Mr. Brrnstone. I should like, in closing, to touch on one other 
point which was not touched upon. 

At the very end of S. 2562, a very minor change is made in the 
present section 259(c) of title 39. I wonder if, Mr. Warburton, you 
would care to comment on this. Do you approve of this section as it 
is rewritten or would you have some suggested changes ? 

I am quite sure you will have some suggested changes, and I think 
I know what the one change will be or the two changes will be. [ 
just want to get them in the record. 

Mr. Warsurton. May I ask that Mr. Farr give you some of his 
thoughts on this. 

Mr. Bernstone. Surely. I think I know what the thinking of the 
Post Office Department is. I just want to get this in the record for 
our consideration later on. 

Mr. Farr. As you know, 259(c ) was amended in the last session, 
that is, the second session of the last Congress, and I think properly 
so. 
Also, this year the Attorney General has rendered an opinion for 
the Register of Copyrights, indicating that he need not make a de- 
termination as to whether or not any matter submitted for copyright 
is of an obscene nature, and it is my understanding that the Register 
of Copyrights has acted upon that suggestion and has determined that 
he will not attempt to make any such determinations. 

Accordingly, the attempt to exclude from the provisions of the 
259(b) or 259(a) authority of the Post Office Department should 
not be limited to copyright matters, because there is no consideration 
now being taken of the nature or the content of any matter submitted 
for copyright registration. 

Mr. Warsurton. May I make a comment on the question of the 
entry of second-class material ? 

Mr. Bernstone. Please do. 

Mr. Warsurton. We would not, I know, be able to support this, 
although I recognize it is already included. We find ourselves run- 
ning more and more into this difficulty : that if there is any merit to 
the question of local communities and States taking action with re- 
spect to the subject of obscenity or pornography, the fact that a second- 
class entry has been granted to a publication statutorily, in some 
jurisdictions, has been taken to give immunity to a particular publi- 
cation, even though its content might well be under existing law 
considered to be obscene. 

As a matter of fact, we had that experience just a few weeks ago 
with the Ohio Legislature, and the concept that exists with the grant 
of the second-class entry is that this gives a hallmark of approval to 
the whole content, including the obscene nature of it, if it should be 
obscene. 

Actually, the situation is that when an application is made for 4 
publication to be given the second-class entry and it submits, under 


the 
the 
try 
suc 
col 


the 
an 


—_— ~~ we WA 





mail, 


Pro- 
ition 
hued 
’ the 
)ffice 
> 39, 


her 


the 
you 
S it 


ink 


the 
for 


on, 
rly 


for 
de- 
ht 
lat 


he 
ld 
on 


he 


CONTROL OF OBSCENE MATERIAL 117 


the Post Office Department regulations, a series of four or five issues, 
the issues that are submitted may be completely innocuous. The en- 
try is then granted. And we have had the experience where the next 


successive issue then is changed completely in context, you see, and in 
content. ; : ; 

We feel that the granting of this hallmark is dangerous to both 
the Federal Government's effort through the Post Office Department 
and the local communities. Thy 

Mr. Bernstone. What are the procedures for rejecting the second- 
class mailing privilege, if you wish, under those circumstances? 

Mr. Warsurton. What we have been doing, sir, over the past year 
and a half within the limitations of our manpower, is to review all 
publications as to which the second-class entry has previously been 
granted. I do not mean to indicate in that circumstance that our 
review is extended, for example, to Good Housekeeping or Ladies’ 
Home Journal, the recognized home trade and so forth types of pub- 
lications that may have the grant. We are talking about those which, 
in the common understanding, would appear to be doubtful, as to 
whether, for example, on a technical basis, they meet the requirement 
as to list of subscribers, whether they are actually put through the 
mail once the entry has been granted. 

And we have had this experience, too, that a great number of maga- 
zines will seek the entry, and immediately it has been granted will 
desist entirely from passing it through the mails, but will get it to 
its distributors by private express and so forth. The sole purpose of 
the publishers in seeking entry will be to give this hallmark insofar 
as obscenity is concerned. 

I want to make one other point, if I may. Our procedure is, once 
we have made an examination of a series of issues of the publication, 
to file a petition in our administrative procedure and go then into an 
open contest between the Department and the publisher in the same 
manner I describe with respect to the basic statute. 

Mr. Bernstone. I have one question in closing. 

Mr. Harrison. We can furnish you those rules, too. 

Senator Kerauver. Very well. 

Mr. Bernstone. With regard to the Hornick rule on advertising, 
if legislation of this type were passed giving impounding authority 
on prurient as well as obscene material, is it conceivable to you that 
you can then impound on the basis of both sections, and you could 
allege, if you had to, in court that the material was really obscene or, 
in the alternative, the advertising was fraudulent because it was not as 
bad as it was supposed to be? Would that strengthen your hand? 

I just thought of that a moment ago. 

Mr. Warsurton. Let Mr. Farr answer that one, if you will. 

Mr. Farr. We have actually proceeded along that premise in several 
instances, but it is not too successful a means, particularly when we 
are alleging, on the Hornick basis, that the material may be obscene, 
and then to argue later that there is a fraudulent use of the mails—it 
is a rather inconsistent theory. So we attempt to avoid it in that 
instance. 

Mr. Brernstone. It just occurred tome. Sort of like pleading in the 
alternative, or something. 

Senator Keravuver. One final thing. 

General Summerfield said that he estimated $500 million worth of 
this stuff was going through the mails every year. That is an amazing 
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size of business, $500 million. And then when we must take into cop. 
sideration what is sent by express or by common carrier 

Mr. Wareurron. May I make a remark on that point, sir? 

Senator Keravuver. Yes. 

Mr. Warevurton. I would like to reiterate a point which I think the 
general made when he appeared before the subcommittees, and that js 
that this is an estimate. 

Senator Keravuver. Yes. 

Mr. Warevurron. I believe that the Senator had some know ledge of 
the scope, moneywise, of this activity when he was the chairman of the 
Juvenile Delinquency Subcommittee. 

Senator Keravuver. We estimated in 1954 or 1955 when we had the 
hearings that $300 million a year business was conducted in the mails, 
so I am not surprised at his estimate. 

Mr. Warsurton. Yes. 

I do want to make this point, sir, because I think there is a need for 
this type of clarification: The Post Office Department does not pretend 
to have earmarked every de »0sit that is made into the mails advertis- 
ing obscenity. We are unable, first, of course, to inspect first- class 
mail. Secondarily, we are unable to ‘identify every mailing that is in 
existence of this type. 

I think that a basis for the estimate in part can be judged from, for 
example, the fact that on such-and-such a day we know that Regal 
Arts deposited a hundred thousand circular mailing, and on another 
day another company deposited another mailing, and then, as oc- 
curred a few months ago, In the raids conducted by the chief inspector 
of New York City, to pick up in one place 15 tons of this type of ma- 
terial, these give the bases upon which an estimate can be made, 
but it is an estimate. 

Senator Kerauver. You are not stopping a great percentage of it, 
as matters are going now ? 

Mr. Warsurton. As matters are going now, I would say—and this 
is purely a guess, sir—I would say that the mailers in great part have 
shifted over from something less than the first-class mail into a first- 
class mailing, and we have no way of identifying how much has been 
transferred over to a first-class type of mailing which we have no 
right to inspect. 

But we feel that we could do much more with the strengthening of 
the administrative procedure along the lines we have been discussing 
with the members of the subcommittees today. And I might make 
this further point, sir: We are working and have been working for 
the last few months trying to devise a way, and we think we “have 
reached it, whereby the criminal procedure and the administrative 
procedure could be initiated simultaneously upon the same mail. 

To us, the two statutes, 1461 as amended, and 259 (a) and (b), are 
complementary statutes, and we feel they can be worked in conjune- 
tion. We are trying to do this now. We think if we can work it out 
with the Dep: irtment. of Justice, we will have a fair ly effective weapon. 

Senator Keravver. Thank you very much, Mr. Warburton. 

Mr. Warsurton. Thank you, sir. 

Senator Krerauver. We will stand in recess subject to the further 
call of the Chair. 

(Whereupon, at 12:45 p.m., the subcommittees recessed, subject to 
the call of the Chair.) 
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THURSDAY, NOVEMBER 12, 1959 


SENATE OF THE UNITED StraTEs, 
SUBCOMMITTEE ON JUVENILE DELINQUENCY AND 
SUBCOMMITTEE ON CONSTITUTIONAL AMENDMENTS, 
Los Angeles, Calif. 

The subcommittees met, pursuant to recess, at 10 a.m., in room 115, 
State Building, Los Angeles, Calif., Hon. Thomas C. Hennings, Jr., 
presiding. 

Present : Senator Thomas C. Hennings, Jr. 

Also present: Arthur H. Bernstone, chief counsel; Carl L. Perian, 
research director; Marvin R. Fullmer, investigator; Aaron Schmais, 
consultant; Mrs. Frankie Childers, editorial director; Mr. Robert J. 
Kutak, assistant to Senator Hruska; Mrs. Elizabeth McGill, chief 
clerk. 

Senator Hennines. The subcommittees will please come to order. 

This morning we are privileged to hear from Mr. Laughlin E. 
Waters, U.S. attorney, on the problem of curbing the traffic in por- 
nography. Welcome, Mr. Waters. 


STATEMENT OF LAUGHLIN E. WATERS, U.S. ATTORNEY, SOUTHERN 
DISTRICT OF CALIFORNIA 


Mr. Waters. My appearance here, of course, is in my capacity as 
the U.S. attorney, but as the U.S. attorney I do not purport to speak 
for the Department of Justice. 

And particularly in view of pending legislation that I know this 
committee has in mind, and other committees have been studying in 
this area, the only authoritative voice to present a position on behalf 
of justice is the Department itself, and I rather suspect that if this 
committee collected the opinions of all 94 U.S. attorneys throughout 
the country, you might find some very great differences of opinion. 

I do believe, and I think it is consistent with the Department policy 
for me to give what assistance I may to this committee, and in that 
regard I would like to speak based upon some of the experiences we 
have had in terms of both our civil and criminal enforcement respon- 
sibilities. 

Now, I did have some very cordial meetings with you, Mr. Bernstone, 
and we did discuss certain matters. I might touch upon those rather 
briefly at this point. 

One is this question of so-called 20-day rule that has concerned you, 
and concerned the committee, and I would speak only to the question 
of the time involved, 45 days in terms of the problems confronting 
the court, as well as my office and the Justice Department is a much 
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more realistic figure, particularly in view of decisions from the ninth 
circuit that insofar as we are concerned render the 20-day rule vir. 
tually unworkable. 

We also discussed in my office, as you will recall, this question of 
sentences insofar as they apply to narcotic traffickers and users, and 
with particular emphasis upon the problems that I had at the border 
at San Diego, just across from Tijuana, and I express to you my 
opinion, which I have heretofore conv eyed to the Department, that 
in a certain selected category of cases, very narrowly defined, very 
greatly circumscribed, it would appear to me to be a proper appropriate 
time to study modification of the present mandatory minimums that 
now exist. 

I am in favor in the narcotics field of mandatory sentences. I am 
in favor of mandatory minimums, generally speaking. But in one 
area, I think that some consideration could be given to modification, 
and that is in regard to the young first offender with no prior police 
record, and with no commercial quantity of either marijuana or 
heroin involved. Consideration might be given to granting more 
discretion to the courts in that instance. On second offense, or when 
there is a commercial amount involved, when the individual con- 
cerned is in his middle twenties or bey ond, or where he does have a 
prior criminal record, I don’t think that we have the problem. But 
in the case of a youngster, and we have a number of them from this 
community, or military personnel who are stationed in southern 
California, who go down to Tijuana on an escapade basis, and perhaps 
have a little too much to drink, and then are approached by one of 
the traffickers down there, and come back over the border with one 
or two marijuana cigarettes concealed upon their persons, those indi- 
viduals may well be subjected to the very harsh penalty of 5 years 
in the Federal penitentiary. 

I don’t know that that is in the public interest, and I am certainly 
convinced that 5 years with incarceration of the type of individual 
that we generally have in those institutions is certainly not in the 
interests of the men to whom I speak. I will admit that the rule is 
not absolute under certain sentencing procedures that we have at the 
present time. We can get a lesser period of time, but there are in- 
stances where those are not available, and to secure a conviction that 
results in a 5-year sentence is exceedingly harsh. 

Mr. Bernstonr. For the record, could you briefly state what those 
sentencing procedures are that you just mentioned, or would it take 
too long? 

Mr. Warers. Those are rather long, they are rather detailed, but 
are basically, they are under the Youth Corrections Act, where the 
court recognizing the youth of the individual may sentence him to 
in effect an indeterminate period in the custody of the Attorney 
General. That, of course, is not the case with which I am concerned, 
it is the individual who is beyond the scope of the applicability of 
that act, but who does come under the 5-year m: indatory minimum. 

Now, we do have, and have experienced a problem of jury convic- 
tions in the San Diego area, in this particular category. Juries are 
reluctant to convict since they have become aware of the very ex- 
treme nature of this, and as a result, if there is any doubt whatsoever, 
of course, they shouldn’t convict if they can find some doubt. Where 
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there should be no doubt, then they will come in with a hung jury, 
or on occasion a jury of acquittal. I don’t think it is in the com- 
munity interest to have that situation, because that type of fellow 
in a jury panel can well have an effect upon the rest of the jury 
panel. It may cause those individuals to in effect not live up to 
their oath as jurors, but take the law into their own hands, and it 
destroys law enforcement by the Federal Government. 

So much for that point. ‘There is one other consideration, however, 
that perhaps argues in favor of heavier sentences that might be 
worthy of consideration, and that is the individual who may have a 
prior conviction on the State level, and thereafter is apprehended 
bv Federal narcotics officers or customs officers for a violation of 
Federal narcotics laws. wan lea 

At the present time, this prior State conviction felony, felony con- 
viction is not considered by the Federal court in terms of fixing sen- 
tence. It would occur to me that at least the Federal courts might well 
be given the discretion of determining whether or not they care to 
consider this prior felony conviction on the State level in terms of 
establishing whatever mandatory minimum sentence they would like 
to impose on the Federal level. The violator has at this time two 
bites of the apple, and in my judgment he should have only one. 

Mr. Brernstone. May I ask why the Federal courts do not con- 
sider prior convictions on the State level ? 

Mr. Waters. I am speaking, Mr. Bernstone, in terms of mandatory 
considerations under the present Federal statute. The Federal courts 
are not required to consider the prior statement, for that reason they 
do not. 

Mr. Bernstone. Yes. 

Mr. Warers. It isa point that you might consider. 

Going over into the field of the obscene, with which we have all 
been concerned at great length, as you recall, we did discuss the ap- 
plicability of the Hornick rule, and you will recall that I advised you 
that my office had selected a case for the purpose of endeavoring to 
secure judicial approval in this district of the Hornick rule, which 
in essence is that it is a violation of the Federal statute to advertise 
the availability or source of allegedly obscene material, even though 
the material when ultimately delivered is in fact not obscene. 

Unfortunately, the case that. we have, that we did have, ultimately 
when the court insisted upon the production of the substantive mate- 
rial, was not sufficiently offensive, apparently in the judgment of the 
court, and the ninth circuit has thus come out with a rule differing, 
I believe, from the third circuit, where the Hornich case was enun- 
ciated. So, in California today, at least in this district, we are 
confronted with the situation that to advertise the availability of 
allegedly obscene material is not in fact an offense. 

Now, I volunteer what at least occurs to us is a somewhat new 
approach in this field of obscenity, and it is important in my judg- 
ment, that if we could amend the Hornick rule clearly into law, so 
that there is no question about its applicability, we would be taking 
a substantial step forward. But, additionally then, I would recom- 
mend to this committee a consideration be given to approaching this 
problem, as we now approach the problem in the administration of 
the drugs under the pure food laws, and Pure Food and Drug Admin- 
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istration. If we can take the profit motive out of the operators of 
obscenity, we are obviously going to cause them to lose a great dea] 
of interest that they have, that they otherwise have in their activities, 
I rather suspect that if we can more narrowly limit the scope in which 
it would make it that much more difficult, it is going to cause them 
loss of means, and it is going to reduce a total flow of this materia] 
through the mails. 

I am not talking about a fraud approach as such, because in terms 
of Federal prosecution, the burden is upon the prosecution of estab- 
lishing the fraud, the knowledge on the part of the person perpetrat- 
ing it, the purchasing and reliance thereon, and the fact that the in- 
dividual purchasing has in fact been defrauded is a very substantial 
burden, and one that by and large we cannot stand. 

On the other hand, as we read the recent cases, the courts appear to 
be sympathetic to statutes, and say that it is improper to mislead or 
deceive a purchaser, and such is the burden of the statutes in the Food 
and Drug Administation. 

If consideration could be given to the statute that would prohibit 
the dissemination of misleading or deceptive advertising in this field 
of obscenity, I rather suspect we could very effectively narrow the 
scope of operations of these people. 

Now, I would further qualify my remarks, and say, that in saying 
that what I am about to tell you is embryonic in nature. We haven't 
thought it true. Certainly it is not a proposal to, supposedly, by the 
Department. We have communicated our views to them in that re- 
gard. But it seems to me that at least the thought is there, and 
worthy of exploration. 

I have at hand here, and for purposes of analogy I would like to 
discuss this case, a file which has not been adjudicated as yet, but this 
is a libel proceeding into the pure food and drug Jaw wherein we are 
seeking to take out of the commercial traffic some pills that are called 
Zest. 

The company on these pills has a very well done and elaborately 
printed brochure, which describes this as a new laboratory 
miracle, a fabulous time release capsule that gives you a lift in only 
minutes and lasts for hours and hour. And it goes on to say that 
homemakers, professional people, laborers, oldsters, officeworkers, 
anyone in fact, will benefit from this. On the reverse side of the 
brochure from which I have been reading is an alleged news story ap- 
parently taken from a newspaper. Although captioned special re- 
lease, it then refers to the dispensatory of the United States of 
America, defining this particular substance as the dominate action of 
try method, will stimulate mental activity, and temporarily increase 
and stimulate a large group of nerves in the central nervous system, 
and augment the amount of work which can be performed before the 
occurrence of fatigue. 

This particular quotation which I have just read seems to give a 
color of authority and national standing to this particular product 
that it is not entitled to. 

We recently met with the attorney representing this particular 
company, and his approach was, well, all right, what can we do in 
terms of changing this advertising material so that we can still mer- 
chandise our product, and not be subjected to a charge that we are 
either misleading or deceiving the purchasing public? 
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We went over this document in some detail, and we came to the 
conclusion that there was virtually nothing contained in this particu- 
lar document that could continue in it and still not mislead the people, 
because if they accurately reflected what this particular product was 
doing, people would just as soon go out and spend 10 cents for a cup 
of coffee rather than 15 or 20 cents for this particular pill, because 
this miracle substance that they are talking about is nothing more or 
less than caffeine. And yet they can and have done a substantial 
amount of business in this field. _ aks 

So, if we can argue from that, in the field of obscenity, in regard to 
misleading or deceptive advertising, we are putting these operators in 
the position under the Hornick rule, now if it becomes law, that they 
must accurately describe the merchandise that they are peddling 
through the mails, and in so doing, then if they mislead or deceive, and 
that is the only burden upon the Government then to establish, we 
nail them. If they go overboard we can, of course, catch them under 
the obscenity statutes, which by and large are adequate today. But 
if they accurately reflect their merchandise, people aren’t going to buy 
it, because they cannot make it colorful enough. ; 

As I say, our approach on this is exploratory. It would give law 
enforcement another weapon. It would certainly put these people in 
a more critical position to take a calculated risk as to which direction 
they wanted to go. And we might very effectively narrow the field of 
their activity. 

Now, consistent with this, of course, could be, if we so desired, the 
adoption of certain procedural remedies, by moving directly into court 
and having a judicial determination of these things rather than going 
through the pattern of administrative hearings that we presently 
have. 

I mention that as a consideartion only because, as you well know, 
many of these operators will come up under one name today, go into 
business for a matter of several months, skim the cream off of this 
operation, and then open up in another community under another 
name. And by the time the postal inspectors have had an opportunity 
to develop their case, bring 1t for administrative hearing through the 
entire line of that proceeding, and arrive at a decision, and then have 
the matter tested in court, they are out of that business, and they are 
in to another one, or working under another name. And then the point 
is pretty well moot. 

That is, of course, again in the borderline material, not the hard 
core, the substance with which as a practical matter we have no problem 
on hard core, no grief. We can and do take that out of bireslaeione- 
I would say, perhaps, only in limitation. 

We have in that regard, insofar as the ability of the postal in- 
eee themselves, to provide inspectors to develop the cases, to bring 
them to our attention. 

Mr. Bernstone. May I ask a question here, Mr. Waters? 

If I understood you correctly, you are suggesting that perhaps 
the case be taken directly to court for a decision on the matter of 
obscenity—do I understand you correctly—rather than having an 
order entered by the hearing examiner in the Post Office Department— 
a temporary impounding order of the type we are speaking of ? 
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Mr. Warers. It is our experience here that even when the Pog 
Office Department has entered a temporary impounding order, the 
courts seem to feel that—and I don’t purport to speak for them, of 
course—but they seem to feel that the question of obscenity is one that 
is not of any special or scientific and/or technical nature. This the 
courts themselves are probably just as well qualified to judge on this 
field as a hearing officer, for instance, some distance removed. An 
in any event, the courts seem to want this material in front of them 
before they hand down a ruling. And, as long as we have to go that 
route anyway as a practical matter, it would seem to me that it would 
be a shortcut. The process gives us a better opportunity to get after 
the fly-by-night operator than we have at the present time. 

Mr. Brernstone. The reason I asked the question, Mr. Waters, ig 
this. I understood you further to state that somehow or other this 
might do away with the fly-by-night operator who appears under one 
name one week, or one month, and another name another month. J 
want to see if I understood you correctly. Would the going directly 
into court rather than to the Post Office hearing examiner prevent 
a man operating under the name of X company from springing up 
under the name of Y company 2 months later, even though the court 
entered the order against the X company ? 

Mr. Waters. It would give us the advantage of avoiding the delay 
that now takes place between the initiating of the administrative 
procedure, and then the re-presentation of the entire matter in the 
court. We would gain a matter of months there. 

Now, additionally, as I have indicated, I am thinking in terms of 
primarily the civil matter. And if we had, coupled with that, the 
same authority that we have in the Pure Food and Drug Administra- 
tion whereby we can go out and libel a certain piece of merchandise, 
as we do very often, where cranberries for instance occasionally comes 
under that, or other foodstuffs, we can move promptly on those things, 
and we can take some of the merchandise out of circulation. Or we 
can go in and secure an injunction, and move more promptly on that. 

I do believe that in so doing, you might call the word “harassment” 
of these operators, but if you harass them enough, you are going to dis- 
courage their operations. And, I believe we have the duty to do that. 

So, I do believe that it would be a more effective remedy against the 
fly-by-night operator than we have at the present time. 

Mr. Bernstone. Now, would that be a—do you have in mind an 
order entered by the court impounding mail as is presently done under 
section 259-B, or some new section that would cover cases of this 
kind, or would it be an actual—you mentioned the libel action against 
the substance. What did you have in mind there, Mr. Waters? 

Mr. Waters. We have not developed the legal aspects of this in any 

eat detail at all, it has been exploratory, it has been conversational 
m nature. I believe an impound order that would tie them up, and 
insofar as that phase of it 1s concerned, and then a libel order if we 
can in fact reach the actual merchandise itself. We just take that 
right out of circulation. 

ow, where we can, as we have in this particular case—I think we 
have some 30,000 boxes of this particular piece of merchandise taken 
out of circulation at the present time. Now, as I have indicated, this 
matter has not been adjudicated as yet. Conceivably the Government 
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might not be supported in its position by the court, but at least we 
have prevented thus far this particular 30,000 packages of material 
going out until we do get a determination on it. And in that way 
we would ne the operators in that phase. 

Mr. Bernstone. Thankyou. _ ; 

Mr. Waters. Fine. Now, I think this then would give us an addi- 
tional tool with which to work, and I rather suspect and know that 
those of us in law enforcement would eventually pursue it. That 
rules on all levels. Still, in my judgment it does not reach one of the 
key problems with which this committee in its study of juvenile delin- 
quency is and must be concerned, and that is the question of the sophis- 
ticated trash, and the nature of these slick magazines that are so 
readily available in just about every bookstore stand in the community 

ay. 
tor he our practical experience that contemporary community stand- 
ards, which is now one of the tests laid down by the court, have, in 
fact, deteriorated so that much of this material which heretofore 
would have been rejected by the community or thrown out on the basis 
of public indignation and feeling that it is improper to have within 
the community, is now quite readily acceptable. 

I don’t believe that any artful draftsmanship on the part of the 
counsel by the committee, or our office, or any other office, is going to 
touch this type of material because it hemstitches its way along the 
border of obscenity, and I think very carefully safeguards that 

ition. 

ml don’t believe there is any answer in law enforcement. I don’t 
think it is a police peiponaibality, I think the responsibility must be 
placed where it should have been placed, and was placed years ago— 
and that is, with the parents. They have three weapons available to 
them, as I see it. One is the weapon of a properly and timely applied 
corporal punishment to the youngster that is caught with some of this 
trash. They have the second eee of boycott, and they can boycott 
the distributors of this merchandise by telling them that they will 
take their business elsewhere in the event they do not stop dissem- 
inating this material. And then they can organize and carry this 
matter forward, and in so doing have a Lote to that can effectively 
change contemporary Taare standards, because if the material is 
not available, then we will not be confronted with it in terms of es- 
tablishing what the standards are; and I know the community when 
we are processing other cases. I feel that the material of which I 
speak now, this sophisticated material may not have any impact upon 
the adult or mature, or sophisticated mind, can be deadly and damag- 
ing to the youngster who has not achieved the degree of responsibility 
that comes with age. 

Mr. Brrnstone. I assume you are speaking, for example, of the 
so-called girlie magazines ? 

Mr. Waters. The girlie magazines, the Adam, the Nugget, the 
Eve, the Gem, the Playboy, the whole host of them, some 45 of 
which I counted on the racks of a bookstore down in the central 
downtown Los Angeles area about 2 weeks ago, materials, that in 
the event that it was not purchased by the people in this community, 
I know full well that the distributor, the bookstand man would not 
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display it, and would not make it available, particularly if he jg 
hit where he is most sensitive, and that is in his pocket. 

Senator Henninos. Mr. Waters, I just talked to the Attorney Gen. 
eral, and I told him you were testifying. He said, “Oh, Bill Waters” 

Mr. Waters. Well, we are well acquainted with each other. 

Senator Henninos. So he sent his best to you. 

Mr. Bernstone. May I ask one question, I assume you have com. 
pleted your testimony ? 

Mr. Waters. Yes. 

Mr. Bernstone. I wish to ask one question for the record in line 
with your having mentioned the newsstand standards of the attitude 
of the community. More specifically, I know that you are referring 
to the standard handed down in the Roth decision. 

Mr. Waters. That is correct. 

Mr. Bernstone. As you know, we have discussed this. There was 
also a Ross decision, and an attempt was made by the Congress jp 
the 85th Congress to overcome the Ross decision, in what came even- 
tually to be known as Public Law 85-796, which in more intelligible 
language is the venue statute concerning pornography cases. Haye 
you found that this Public Law 85-796 has been helpful to your 
office in the Southern District of California ? 

Mr. Waters. Exceedingly so, Mr. Bernstone. Not that I claim any 
priority of idea here, but before the Congress acted, we had urged 
that the Department push such legislation. I am delighted that it 
came into being. 

Now. I can speak with some authority. We have had a series of 
tests of that legislation in this circuit. Those who are the subject of 
prosecution here, because they place the material in the mails here, 
who were indicted back, I believe it occurred in the State of Michigan 
back East, because there were individuals that received the materials 
there. I have deferred any action on my part here. The principals, 
of course, are from this area, their attorneys are from this area, 
As the circuit said in a recent decision, when this matter was tested, 
it may be a great deal more inconvenience for the defendants to go 
back to Michigan to defend themselves, which I think is true, which 
I think is just real fine. We think it is excellent. Additionally, we 
have used it in this sense. We have had cases brought to us where 
we feel that based on our past experience in these courts here, that 
the chance of a successful prosecution is fairly remote, we will defer 
to prosecution in other districts where we are at least reasonably 
sure they are going into new areas, if in fact they have not already 
expressed themselves vigorously. 

So, Iam very delighted with that statute. 

Mr. Bernstone. I am very happy to hear you say that, and I know 
that the Senator is, too. Senator Hennings was the sponsor of that 
bill, and various members of our subcommittee joined him in sponsor- 
ing it. I am sure it is gratifying to you that that is being used, 
Senator. 

Senator Henninos. It is indeed, Mr. Waters. 

Mr. Bernstonr. Well, thank you. He is the last witness for the 
morning. 

Senator Hennines. Mr. Waters, I will read your testimony. 

Mr. Warers. I don’t believe you should, Senator. 
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J P ipts, and we have these tran- 
NNINGS. We get transcripts, 2 
en ted by the Government Printing Office Sask 
scripts asad And I am very sorry I missed it, but the / y 
ity of ye pretty hard man to get a hold of. 
—_ Waters. I understand all too well, Senator. ss stata al 
= ; ¢ Hiastocnen He is a pretty hard man to call any , 
ato NNINGS. 
ae on the end of a telephone. 
JaTers. Yes. i 
+ Henninos. Thank you, again. 
SRNSTONE. Thank you. saan. 
rea ally Thank you, very much, Mr. Waters. 
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THURSDAY, JANUARY 14, 1960 
U.S. Senate, 


SUBCOMMITTEE ON 
CoNSTITUTIONAL AMENDMENTS AND 
SuscommiTreeE To INVESTIGATE JUVENILE DELINQUENCY, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittees met, pursuant to call, at 10:40 a.m., in room 457 
Old Senate Office Building, Senator Estes Kefauver (chairman of the 
Subcommittee on Constitutional Amendments) presiding. 

Present : Senator Kefauver. 

Also present: Bernard Fensterwald, counsel to the Subcommittee 
on Constitutional Amendments; Arthur H, Bernstone, chief counsel, 
Subcommittee To Investigate Juvenile Delinquency; Mrs. Lynn 
Sharp, assistant to Senator Carroll; Richard Gibbons, assistant to 
Senator Wiley; and Robert Kutak, legislative assistant to Senator 
Hruska. 

Senator Kerauver. The committee will come to order. 

By agreement with Senator Thomas C. Hennings, Jr., chairman 
of the Subcommittee to Investigate Juvenile Delinquency, this is a 
joint meeting of the Subcommittee on Constitutional Amendments 
and the Subcommittee To Investigate Juvenile Delinquency. We are 
resuming hearings on two proposed constitutional amendments, Senate 
Joint Resolution 116 and Senate Joint Resolution 133, and one bill, 
S. 2562, all of which are designed to help cut down on the traffic in 
pornography and obscene material. 

We began our hearings last August, at which time we heard from 
a number of outstanding religious and civic leaders, as well as Post- 
master General Summerfield and his Chief Counsel, Mr. Warburton. 

When the Subcommittee To Investigate Juvenile Delinquency was 
in California in November, it took testimony on behalf of the two 
subcommittees from Mr. Laughlin E. Waters, U.S. Attorney for the 
Southern District of California, in Los Angeles, probably the coun- 
try’s No. 1 center for the publication and distribution of pornography. 

This morning we will be pleased to hear from representatives of 
the American Book Publishers Council, the American Civil Liberties 
Union and the National Health Federation, all of whom have asked 
to be heard, and we are delighted to afford them this opportunity. 

The able counsel for the Constitutional Amendments Subcommit- 
tee, Mr. Bernard Fensterwald is here; and the able counsel for the 
Subcommittee to Investigate Juvenile Delinquency is Mr. Arthur 


Bernstone, who is also present; and both will participate in the ques- 
tioning of the witnesses. 
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We heard from a number of Senators who want to read this record 
with interest, and who are members of the subcommittees. 

Mrs. Lynn Sharp is here on behalf of Senator Carroll; Mr. Richarg 
Gibbons is here on behalf of Senator Wiley; and Mr. Robert Kuta, 
is here for Senator Hruska, and they will inform their Senators of 
the proceedings. 

Our first witness this morning will be Mr. Patrick Murphy Malip 
executive director of the American Civil Liberties Union. 


STATEMENT OF PATRICK MURPHY MALIN, EXECUTIVE DIRECTOR, 
AMERICAN CIVIL LIBERTIES UNION 


Mr. Maurin. Mr. Chairman, the American Civil Liberties Union jg 
grateful for the invitation to appear here today before the two sub. 
committees on these related problems. 

I am taking advantage of the courtesy of the counsels to the two 
subcommittees, who suggested that you had no hard and fast rules, 
and would be content if I filed our formal statement and then talked 
informally about the reasoning involved in it. I have, therefore, sup. 
plied sufficient copies for the two subcommittees, their staffs, and 
the reporters. 

Senator Kerauver. Mr. Malin, we have your prepared statement 
and it will be printed in full in the record as it has b 

Mr. Maury. Thank you, Mr. Chairman. 

Senator Kerauver. You may proceed from there. 

Mr. Matin. For the record, my name is Patrick Murphy Malin, 
I am the executive director of the American Civil Liberties Union, a 
nonprofit membership corporation concerned solely with the protec. 
tion of the civil liberties of all persons, and I testify on its behalf 
today. 

I am here to testify on S. 2562, Senate Joint Resolution 116 and 
Senate Joint Resolution 133, and to comment briefly on H.R. 7379, 
which is similar to S. 2562. | 

No organization comes here impersonally as an organization. It 
always comes through a person, and I ought, therefore, to indicate 
yersonal qualifications and disqualifications that may illumine or 

arken what I have to say on the relationship between juvenile de- 
linquency, obscenity, and civil liberties. 

My wife and I are parents. We have three sons, now 29, 26, and 
23, who, partly by good management, and mostly by good luck, have 
done well in athletics and intellect and morals, in school and military 
service and business and marriage. 

Senator Keravuver. Well, we congratulate you very much. 

You are a lawyer, are you not? 

Mr. Mattn. No, I am not a lawyer. 

Senator Keravver. You are not? 

Mr. Mattn. I am by profession a money and banking economist, 
who has only since the beginning of the war been doing governmental, 
inter-governmental and civic-organization work. 

My wife and I come to this problem not only from the standpoint 
of parents but from the standpoint of religious people. Our families 
have been Quakers since there were any Quakers in England in 1650, 
and I have in my ancestry, just two generations back, Roman 
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Catholicism, German Lutheranism, and Scotch Presbyterianism, as 
well as Quakerism. I have standards. 1 am not even a New 
Yorker—— ; 

Senator Kerauver. I thought that Patrick Murphy showed a con- 
siderable amount of Irish. 

Mr. Maury. That is from my maternal grandfather. I came by it 
honestly. | 

The suspicion always is, when a national organization sends a man 
down to testify on this subject, that he is a New Yorker. 1 am not. 
I grew up in Missouri for 17 years, worked most of my early adult 
life in Philadelphia, and have been transplanted to New York for my 
sins. ee 

What we have on our hands here is sin, and the problem of how 
much sin to make crime. 

The American Civil Liberties Union does not for a minute suggest 
that it is expert on either juvenile or adult delinquency, either crimi- 
nal or this side of the line of criminality. We are not expert on its 
extent or its proportion to the population in 1960 by comparison with 
its proportion in 1940. We are not expert on its causes. You your- 
self, Mr. Chairman, chaired a committee whose report, under date of 
March 4, 1957, included an outline of the manifold causes of this social 
phenomenon, of a 

I am to deal with something that is within our realm of specializa- 
tion: How can this problem of delinquency, criminal and noncrimi- 
nal, adult and juvenile, be dealt with, to the extent that it may be 
caused by obscenity, without fracturing constitutional standards, with 

rotection of free speech and due process? We are here faced by 
inevitable choices at every stage. You simply cannot have 100 per- 
cent protection against obscenity and 100 percent protection for free 
speech, simultaneously. You make choices. You draw lines. You 
have risks and values competing for the same man’s attention and 
loyalty. 

Now, sin is a broader concept than crime. Sin includes what hap- 
pens in people’s minds, what happens in people’s speech, as well as 
what happens in people’s conduct. For a dictatorship there never is 
much of a problem. Anything that the dictator thinks to be sin at 
any moment, he can, by edict, make crime. In a democracy you have 
a much more tangled and balanced question on your hands. Whether 
it is a difference of opinion as to what sin is or a difference of opinion 
as to how much Government control should be used in combating it, 
one of the basic facts of a democratic government and a free society 
is that there is difference of opinion to take into account. 

I have sometimes said that the root trouble with democracy is that 
everywhere you look there are citizens. These citizens differ in their 
judgments as to the effect of, and as to the standards to be applied to, 
what they hear and what they see. What causes sin in me, what I 
judge to be sin, against the religious background that I was talking 
about a few moments ago, may not seem sinful to you, may not cause 
sin in you. 

The problem of public policy in a vast and heterogeneous nation is 
what to do about how much sin by the method of law. Law is a gov- 
ernmental, coercive method of doing something about something; and, 
concerning the law and obscenity, there are four questions to ask about 
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the problem of definition, and four questions to ask about the probley | 


of method. 

First, you will remember that Mr. Justice Brennan, in giving the 
opinion of the U.S. Supreme Court in the Hoth case in 1957, used this | 
definition: “Whether to the average person, applying contemporary | 
community standards, the dominant theme of the material taken qs | 


a whole appeals to prurient interest.” This is approximately the def. 
nition, Senator, that you have incorporated in the amendment which 
you have proposed. 

That definition and the various opinions of the several justices jp 
the Roth case and subsequent cases have led many people to conclude 
that the Court is limiting the legal meaning of obscenity to what the 
man in the street calls “hard-core pornography,” something whog 
obvious intent it is, and whose obvious effect it is, to appeal to and take 
advantage of an already existing prurient interest, a morbid and 
shameful craving for a secret, forbidden look at something. Also 
that the Court is especially concerned about such material in its com. 
mercial exploitation—what Mr. Justice Frankfurter calls “dirt for 
money’s sake.” 

Second, you will remember that the courts have, especially during 
the last 3 years, been concerned not only with specifying what kind of 
material falls within the legal meaning of obscenity, but also with 
what kind does not. They are concerned with the question of whether 
a definition is sufficiently protective of the free speech and free press 
rights of materials that are not to be included by the legislatures who 
pass the laws or the courts which interpret them. 

So, the courts have gone on to say that they are particularly anxious 
that everyone should know that they are not equating prurience or 
even the broader term, obscenity, with all treatments of sex. For 
example, Mr. Justice Brennan, in the Roth opinion, ended a ringing 
defense of free speech and press by saying, “It is therefore vital that 
the standards for judging obscenity safeguard * * * material which 
does not treat sex in a manner appealing to prurient interest.” 

Not only that, but the courts have been emphatic to say, both in the 
Roth case and in the more recent cases decided this year at various 
levels, that they want particularly to include within the first amend: 
ment’s protections, and exclude from their definition of obscenity, 
ideas as such. 

Now, they have not come right out and said that, for an obscenity 
statute to be constitutional, it must require a showing that there is 
some direct casual relationship between the thing seen or the thin 
heard and illegal conduct. But they are edging toward this, I wil 
guess. 

In speaking of the courts, let me say that it is important to realiz 
that these men—even the Supreme Court being made up of men—ar 
wrestling with the kind of choices that all of us wrestle with in this 
complex realm. It is no wonder that it takes the Supreme Court six 
opinions in the Lady Chatterly’s Lover movie case to say exactly 
what each Justice feels about the problem. 

Here, when they talk about protecting the expression of ideas, how- 
ever controversial, however hateful to part of the community which 
hears them or has to suffer them, when they talk about protecting 
ideas, even in the treatment of sex, so long as there is a nonprumient 
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treatment thereof, they are, of course, drawing lines which are suscep- 
tible only of an artist’s rather than a scientist’s touch. 

When the Court asks: “Does this stuff have any redeeming social 
importance,” and then says, “The only stuff we are talking about as 
beng outside of the protection of the first amendment by definition 
doesn’t have any redeeming social importance,” well, all of us use 
words elastically. The courts use them less elastically, thank good- 
ness, than most of us who hit and run with words, but they, none- 
theless, have this problem, too. tc 

So, first, you need to start with a narrow definition of obscenity, 
say hard-core pornography, morbid craving commercially exploited. 
Second, you need to distinguish that sharply from anything that has 
redeeming social importance, anything that is ideas, anything that is 
nonprurient treatment of Sex. 

Then you have got a third problem. What about the question that 
[alluded to a minute ago? Can you, for the first amendment’s pro- 
tection, not only make sure that everything that is an idea as distinct 
from mere prurience gets protected, but also make sure that, before 
even the rawest stuff gets excluded from the first amendment’s pro- 
tection, you apply to it the test that we apply elsewhere, namely, does 
it provoke illegal conduct ? ; 

I am not referring just to the clear and present danger test in the 
field of subversion and revolution, which has been part of our judi- 
cial currency for the last 30 years since Justice Holmes stated it for 
us. I am talking about some things that long antedate Justice 
Holmes, direct incitement to riot, for example. 

We let a lot of speech go on from soapboxes or in public halls that 
may seem deplorable to every one of us here. We let it go on up to 
the point where, in the circumstances in which it is made, it is so 
closely entangled with the production of actual rioting that you can- 
not tell where the speech leaves off and the rioting begins. 

This has always been a terrible problem for legislators, for courts, 
for police officers, who take their consciences seriously, both on the 
side of order and on the side of freedom. 

Or take libel and slander. The Court in the Roth case made a 
special point of saying that libel and slander never have had the pro- 
tection of the first amendment. Well, I am not a sufficient constitu- 
tional authority to find my way through the welter of arguments on 
that subject, but if it be so, that nobody ever dreamt that the first 
amendment would preclude laws, either State or Federal, governing 
libel and slander, it is so because libel and slander carry overt damage 
from speech right in the speech. What is damaged immediately by 
defamatory utterance is the reputation of the person, whether he suf- 
fers material damage or not. 

As you know, in Britain it is not even enough for the detractor, 
when he is hailed into court, to prove that he has spoken the truth. 
He has to prove that he has spoken the truth without malice. In this 
country it is enough of a defense for the person uttering the defama- 
tory utterance that he spoke the truth. But, be that as it may, the 
point here is that libel and slander confront us with speech which, in 
itself, carries the actual damage. 

Well, the problem of obscenity is essentially the same. Does the 
pornography, does the obscenity, actually cause the overt damage, the 
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illegal result, as in the case of direct incitement to riot, as in the clear 
and present danger of subversion or revolution, as in the damage 
caused by defamatory utterance ? 

This is the problem which for the American Civil Liberties Union 
is at the heart of this business. It will not come with any surprise to 
any of you who have read our stuff to know that we are anxious to 
have whatever curbs there may be on speech and press to have one 
standard test to meet : How closely is the outlawed utterance related to 
the provocation of illegal conduct ? 

This is very far from saying that society, through its legislatures, 
has no right to rule certain kinds of conduct in the sex realm, as wel] 
as elsewhere, to be illegal. Of course, society has that right. 

But, taking what society has decided to be illegal sexual conduct as 
the benchmark, the question in handling speech and writing is this: 
Does the speech and writing produce that already illegal sex conduct, 
This is really another problem of incitement, and there is no sovereign 
and easy answer. Judges have been wrestling with it for ages in 
other contexts, as well as in this context of obscenity, and we are stil] 
wrestling with it. 

The fourth question with regard to definition that I would point 
your attention to was presented in the Butler case in early 1957, which 
preceded the Roth case. You will remember the Butler case came out 
of Michigan and had to do with children’s protection, which is spe- 
cially germane to your concern at the moment. The State of Mich- 
igan had up until the Butler case decision a law which, in effect, said 
that adult readers could be prevented from seeing material simply 
because it was accounted to be dangerous for children. 

Now, the Butler decision said, “No. There may not be a prohibi- 
tion of reading by adults merely on the ground that such material is 
bad or may be bad for children.” This leaves open, and it is still 
open, the question of whether there can be classification of material 
for the purpose of selective limited access by minors. 

So you have four problems in the realm of definition : First, whether 
the Courts’ present working definition, which concentrates on hard- 
core pornography, morbid craving commercially exploited, is the 
proper one. Second, is there as good a line-drawing as possible be- 
tween that and the nonprurient treatment of sex, the exposition of 
ideas, material with redeeming social importance? Third, and this 
for me is the nub of the problem, are we doing our level best to test 
our laws on obscenity by the same clear and present danger test which 
we use in subversion and revolution, incitement to riot, and the direct 
damage of libel and slander. Fourth, the matter of classification, left 
open by the Butler decision, which was clear as far as it went; namely, 
that what might happen to children was not sufficient to exclude mate- 
rials from their older fellow citizens. 

Now, with regard to method, I have four questions, too. 

Senator Kerauver. I do not want to hurry you, Mr. Malin, but we 
have two other witnesses, and we hope to recess at 12 o’clock or shortly 
thereafter if possible, so if you summarize it briefly. 

Mr. Matin. Certainly. The four methodological questions can be 
summarized as follows: 

First, how much, if anything, do you by prepublication or pre- 
exhibition restrain? This is the central problem of governmental 
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coercive censorship. I probably need not tell you that this prior re- 
straint worries us most, and we are happy to see the courts moving 
away from sanctioning prior restraint. a 

The reason we are worried about it is twofold: First, it is secret. 
The administrative officer may be ever so responsible, ever so dedi- 
cated. What he decides may evoke agreement from me right down 
the line, and what flows from his decision may have lots of benefit. 
But still it is a manifestation of governmental administrative secrecy. 
And from it flows the second trouble; namely, the growing appetite of 
the administrative official for more and more territory—not just ob- 
scenity but other things that offend him, or the nearest and heaviest 
pressure group to him—and the decay of the self-reliance of people 
who ought to use other than governmental methods for dealing with 
this intimate problem. 

The second problem of method is this: After publication, after ex- 
hibition, you have the problem of possible condemnation by law of 
what has been published and punishment of those who have violated 
the criminal statutes dealing with this sort of material. Postpublica- 
tion restraint we do not think for a moment can ever be 100 percent 
removed, or ought to be. You do not get at the fly-by-night, secret 
commercial exploitation of hard-core pornography without some use 
of condemnation and punishment. 

The third question of method is this: How do you make that post- 
publication restraint accord with due process? Well, first, you had 
better do as much as you can to direct your prohibition and your 
punishment against the material itself, at the publication level or the 
wholesale distribution level, rather than encourage local community 
vigilantism and local police vigilantism by concentrating on retail 
newsstands, many of which are simply caught in the vise of the racket 
to which reference was made in the hearings at Albany the other day. 

The material itself 

Senator Kerauver. You mean by that that many of them have to 
take a lot of this stuff in order to get better magazines and whatnot 
that they want? 

Mr. Matin. Right. 

Senator Kerauver. Very frequently they do not know the contents 
of them. 

Mr. Maurin. Right. 

One of the points made, Senator, in the decision in the Smith v. Cali- 
fornia case handed down by the Supreme Court on December 14 had 
todo with that. The bookseller has to have knowledge of the alleged 
obscenity in order for him to be held criminally liable for purveying 
it from his bookshelves. Well, a great big bookseller handles an awful 
lot of volumes; even the small newsstand on the corner handles a 
lot of stuff. It may be under worse pressure, even to stay alive, to 
accede to block-booking than the reputable big bookseller. I think 
that, to the extent that obscene material may cause delinquency, juve- 
nile or adult, the need is to get at the material and stop it, not to harass 
the lowest unit in the structure of its distribution. 

Due process impost-publication restraint also inevitably raises the 
question of the definiteness of statutes, to which we have alluded in 
our filed statement, as well as the question of whether, in the statutes 
and court interpretations, there is emphasis on the actual result pro- 
duced by the material in respect of overt illegal acts. 
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The fourth and final question of method, most cogently raised by 
Mr. Justice Harlan in more than one opinion, has to do with how 
much the States are to do severally in this range of condemnation ang 
punishment, and how much the Federal Government is to do. I aling 
myself wholeheartedly with him in his suggestion that, whatever may 
be allowable to the States, there would better be much less Federg] 
restraint if you want to take advantage of experiment in our labora. 
tory of 50 States, if you want to take advantage of the fact of variety 
in the country, and if you want to prevent a monolithic national uni. 
formity in censoring judgment. 

Iam profoundly worried, Senator, about postal censorship. It tends 
to be prior censorship, even if it cloaks itself as postpublication cep. 
sorship. Particularly is this true if the Post Office, as in one recent 
case it did, asks for galley proofs before deciding on mailability. This 
is a method that just does not belong with us. 

I worry about the impounding method, as I have indicated in my 
filed statement. I worry much less about the Customs Bureau method 
of having to go into a district court and ask for condemnation. This 
puts the burden, it seems to me, where it belongs, on the Government 
In open court. 

We never will get 100 percent results, either for protection from 
pornography or for protection of free speech. I suggest that this 
untidiness inheres in a free society and a democratic government even 
with regard to this material that many of us regard as sinful. 

Senator Kerauver. The Postmaster General, of course, contends 
that he needs some time to hold the material, he needs more time, in 
order to give him an opportunity, or the Solicitor an opportunity, of 
going before some court and securing an unlawful order. 

Mr. Matin. I cannot hear you, Senator. 

Senator Keravver. I say, Mr. Summerfield 

Mr. Matin. Yes. I got the earlier part. 

Senator Krerauver. Contends that he needs more time; that the 20 
days at the present time does not give him time, in many instances, 
to present the case to the busy Federal district courts in order to se- 
cure an unlawful order, and that in many cases hard-core pornogra- 
phers have gotten by and have had their material returned to them 
simply because of the congestion of the courts, and he needs more 
time in order to secure or present a petition for an unlawful order. 

Mr. Matin. Yes. 

Senator, I would suggest to the Post Office Department, greatly dar- 
ing as a nonlawyer, that they do not need _ either a 20-day or a 45-day 
period. Let them wait until they are ready to go into court on a par- 
ticular batch of material, go in and ask for condemnation right then 
and there. 

Senator Krerauver. Well, how do they get the material? 

Mr. Matrn. That is what the Customs Bureau does? 

Senator Kerauver. How do they get the material unless they have 
some impounding power? 

Mr. Maurin. Well, they can get the material by a search warrant. 

Senator Keravuver. You cannot, in first class mail, get a search 
warrant. Of course, in the Customs Bureau the material comes there, 
and they see it, and there it is, and they have a chance to do something 
about it. But something sent through the mail, if it is sent and de- 
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livered, I do not know where they are going to get their chance to look 
at it and to present it to a court. 

Mr. Matin. The Post Office Department cannot handle this whole 
pusiness. If my suggestion were put into effect, generalizing the 
customs’ technique, you would — have to have a regularly sworn 
out warrant with regard to the publishing house whose existence and 
whose publications you had detected in the course of ordinary police 

rk. 

"Tt seems to me that to mix the mails up with this thing is making 
the worst of both worlds. I sympathize with the Postmaster General. 
He has a law on his shoulders now that he ought not to have. 

Senator Krerauver. As I recall, the Postmaster General only im- 
pounds receipts coming back to the pornographer. 

Mr. Maury. That is right. 

Senator Keravuver. I do not know of any way, really, if they are 
going to be in the picture at all, any way they can do it. 

Mr. Maun. I am really suggesting, you see, that this is not a Post- 
master General’s problems; that the problem is to go to the publisher 
whose existence and whose materials you learn of by normal police 
detection methods. 

Senator Kerauver. Mr. Malin, I wish you would go down and see 
the Postmaster General’s exhibits of this hard-core pornography. 

Mr. Matin. Yes, sir; we have been invited, and we have gone. 

Senator Keravuver. Well, it is shocking. 

But when I was chairman of the Juvenile Delinquency Subcommit- 
tee, and we had hearings in New York and Los Angeles and quite 
a number of other places, we found that these worst eaten 
were fly-by-nights. They would print a whole batch of material, 
send it out, get it back, and then change their name and place of doing 
business, and do the same thing all over again. So we are not dealing 
primarily with established publishing houses who stay at the same 
place all of the time. 

Mr. Matin. No, sir; you certainly are not. 

Senator Kerauver. And as to these worst of them, unless there is 
some method of holding up the material, the orders when they come 
back to the pornographer, I do not know how the Postmaster General 
could get at it. 

Mr. Matin. But the same processes of detection, Senator, on the 
same kinds of processes of detection, must now go into learning which 
materials to impound from which destinees, and I do not see that the 
job of detection would be any larger; and the problem of the fly-by- 
night person, who is clearly the problem in hard-core pornography, 
is constantly faced by our local, State, and Federal police with re- 
gard to other crimes. Of course, crimes are not conducted from 
stationary addresses in the open. 

Senator Keravver. As I understand it, you are in favor of letting 
anything be shipped in the mails, no matter how obscene ? 

Mr. Matin. No, sir; no, sir. I am suggesting that to prevent the 
mailing of what must not go through the mails you take the im- 
pounding authority from the Postmaster General, and put the respon- 
sibility on the law enforcement authorities. 

Senator Kerauver. Well then, you are suggesting that the Post- 
master General be taken out of the picture; is that correct ? 
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Mr. Matin. As far as his being charged with the job of the enforee. 
ment is concerned. 

Senator Kerauver. I can only say to you that I think the mog 
effective brake right now nationwide on the dissemination of hard. 
core pornography is the Post Office Department, so what you ar 
recommending is going to increase the flow of this stuff tremendously, 

Mr. Matin, It may be that at this moment the most effective brake 
to the extent that there is a brake, is applied by that Department 
under the present law, because there isn’t another arrangement 
worked out. I am suggesting that another arrangement should be 
bene out, which has less damage to both due process and free 
speech. 

Senator Krerauver. Mr. Fensterwald, do you have a question? 
Mr. Fensrerwatp. Mr. Malin, I have just read quickly through 

your statement. I notice you did not comment on title 1 of S, 2569 
which includes increases in criminal penalties. 

Mr. Maurin. That is right. 

Mr. Fenstrerwap. There is another method whereby these people 
could be caught. 

Mr. Maury. Right. 

Mr. Fensterwavp. Are you in favor of the increased penalties in 
title 1? 

Mr. Matty. We have no official standing to comment on how much 
a penalty should be. But this increase in penalty would seem to ac- 
cord with the whole thesis that we hold about handling this kind of 
thing in the open after publication; namely, you should have rela- 
tively simple standards and techniques, and strict enforcement and 
heavy penalty directed at those who produce the material. This is 
our whole notion as to how you can best handle an undoubted prob- 
lem with the minimum of interference with due process and free 
speech. 

Senator Kerauver. Mr. Bernstone? 

Mr. Bernstone. Senator, in view of the fact that Mr. Malin seems 
to have covered most of the important points in his prepared state- 
ment, I do not think I will ask any questions. Thank you, Senator. 

Senator Kerauver. Anything else, Mr, Malin? 

Mr. Matrn. No, thank you. 

Senator Keravuver. This has been a very interesting discussion, and 
ou have presented your viewpoint and with a great deal of this 
ackground, which is most interesting, and we are grateful to you 

for coming. 

Mr. Matin. Thank you very much for the courtesy of having me. 

Senator Kerauver. We will be glad to have your suggestions from 
time to time. 

Mr. Matrn. Right; we will feed them along. 

Senator Keravver. I think it is fine to have some organized group 
interested in civil liberties of people. 

Mr. Maury. Forty years now. 

(The prepared statement of Mr. Malin follows :) 


PREPARED STATEMENT BY Mr. PatricK M. MALIN ON BEHALF OF AMERICAN CIVIL 
LIBERTIES UNION 


My name is Patrick Murphy Malin. I am the executive director of the 
American Civil Liberties Union, a nonprofit membership corporation concerned 
solely with the protection of the civil liberties of all persons, and I testify on 
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its behalf today. I am here to testify on S. 2562, Senate Joint Resolution 116 
and Senate Joint Resolution 133; and to comment briefly on H.R. 7379, which 
js similar to S. 2562. . , 

We in the union—like other Americans—are deeply aware of the problem 
of juvenile delinquency, the special area of your concern. It is natural that, 
in the common desire to meet the challenge posed by the high incidence of ju- 
yenile delinquency, there should be sought a simple cause and a quick solution. 
The emotions of pity and indignation lead to the plausible conclusion that, if we 
can give some public official broad power to stop the flow of “smut,” we shall 
then have gone a long way to insulate our children from pernicious influences 
which, unrestrained, lead them into degradation and crime. i : 

Nonetheless, we must bear constantly in mind that, with respect to juvenile 
delinquency no less than with respect to any other area of antisocial or criminal 
pehavior, minimum standards of constitutionality must not be circumvented in 
the search for a cure. On this ground, we shall urge reconsideration by you of 
the proposals contained in 8S. 2562. ; . 

In introduction, I wish to state our general policy on the complex and diffi- 
cult question of obscenity. To begin with, we should recall that the Supreme 
Court has already told us that we cannot constitutionally reduce all of our liter- 
ature to a level fit for consumption by children (Butler v. Michigan, 352 U.S. 
380, 1957). Beyond that, we hold that the constitutional guarantees of free 
speech and press apply to all expression, and that there is no special category 
of “obscenity” or “pornography” to which different constitutional tests apply. 
To be consistent with our view of civil liberties and constitutional freedoms, 
an obscenity statute must at least be definite enough to guide the average man, 
and also require that, before any material can be held to be obscene, it must 
be found to present beyond a reasonable doubt a clear and present danger of 
normally inducing behavior which has been made criminal by a valid statute. 

We wish to make it clear that we do not profess to be experts on the issue 
of whether there is causal relationship between the reading or viewing of 
books and films and the commission of an illegal act, but we know there is a 
great difference of expert judgment on the matter. As we said in 1955 in a 
pamphlet which discussed the relationship between crime comics and juvenile 
delinquency: ‘“‘The ACLU believes that comic books, like other mass media, may 
play an important part in the development of children’s minds and behavior. 
But, in view of the divergent—even contradictory—opinions expressed by re- 
sponsible and qualified persons, it believes that there is lacking the assurance 
that crime comics are a significant cause of delinquency.” 

The need for further research on this basic question was forcefully expressed 
in the final report of the Senate Subcommittee on Juvenile Delinquency in the 
ist session of the 85th Congress, issued on March 4, 1957. That subcommittee 
was headed by Senator Kefauver, of Tennessee. Under the heading (p. 127) 
“More Basic Research Is Needed in Behavioral Problems,” the report states: 

“The insistent demands for immediate action programs to prevent and treat 
juvenile delinquency should not obscure the equally important need for long- 
range, fundamental research on the nature of man and society. Research pro- 
vides the necessary basic knowledge concerning human social behavior upon 
which rational, effective action programs must be based. In the course of its 
deliberations, the subcommittee was impressed time and time again with the 
serious gaps in our knowledge of the fundamental mechanisms of human be- 
havior in society. Such knowledge is as essential for a far-reaching solution 
of juxenile delinquency as it is to other pressing social problems. The subcom- 
mittee, therefore, believes that the encouragement of basic research in the social 
sciences must be an essential feature of any systematic program designed to 
meet the problems created by delinquent behavior. 

“Many expert witnesses before this subcommittee have reported on various 
phases of research findings to date. In the testimony some solid facts have 
been combined with interesting speculations and revealing insights. But much 
remains to be known. The intricate web of interrelationships among home 
environment, parent-child relationships, community facilities, personality struc- 
ture, broken homes, intergroup relations, school curricula, religious and spiritual 
values, and the contents of the mass media of communication has been noted. 
The exact nature and deeper meaning of these relationships, however, still 
remain to be unraveled. 

“Do disturbed children tend to watch television more than nondisturbed chil- 
dren? What does this mean in terms of the future behavior of the child? What 
are the basic personality characteristics and family environments of nondelin- 
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quent children brought up in disorganized and undesirable neighborhoods? Do 
comic books reinforce, discourage, or encourage antisocial behavior? Before 
we can begin to probe thoroughly such questions, we must know a great deg] 
more about the nature of human beings, the course of personality development, 
and the social and cultural processes that shape and direct human behavior. 
Basic research can do much in helping us discover and define the general pat. 
terns of human social behavior, and thus establish the larger contexts in terms 
of which the mosaic of questions arising from specific social problems will be 
seen in proper perspective. 

“Research plays a particularly important role in the attack upon social prop. 
lems. It permits the formulation of hypotheses that can be tested and verifieg 
by experiments and systematic observations. It leads to the removal of a body 
of knowledge from the realm of speculation and subjective opinion, in which 
each individual deems himself to be an expert, to the realm of assured ang 
demonstrated fact. It substitutes proof for unwarranted assertions. For 
example, only well-designed research can provide a sound basis for evaluating 
the controversial allegations about the impact of television, and comic books, 
and other mass media upon the study habits and behavior of children ang 
youths.” 

We are, of course, aware that the U.S. Supreme Court has upheld the cop. 
stitutionality of the Federal obscenity statute, but we shall continue to press 
our views for a broader concept of the first amendment and hope for a change 
in that ruling. (I might also add that the union is constantly engaged in 
rethinking and reexamining its policy formulations, and that this policy view 
of ours on obscenity is no exception. ) 

But you are not here concerned with the constitutionality or civil liberties 
aspects of the Federal criminal obscenity law. Your concern today, and ours, 
is with the administration by the Post Office of the Federal impounding-of. 
obscene-material law. And it is our belief that S. 2562 would increase the 
danger to due process of law and freedom of speech that inheres in sections 
259(a) and 259(b) of title 39. 

Under 39 U.S.C. 259a, the Postmaster General may return to senders any mail 
addressed to persons who, he believes, are engaged in the dissemination of 
obscene materials, marking such mail as “unlawful.” 

S. 2562 does not deal expressly with section 259a; it amends section 259b, the 
enforcement arm of 259a. 259b, as it presently stands, empowers the Postmaster 
General to impound all mail addressed to the person he believes to be a dis- 
seminator of obscene materials, when he finds this necessary to the enforcement 
of 259a, and within 20 days thereafter to seek and obtain a court order continu- 
ing the impounding in accordance with the court’s discretion—if the court finds 
that the continuation of such an order is necessary to the enforcement of 259a. 
The scope of 259b is no broader, now, than that of 259a—obscenity is the test. 

S. 2562 would amend section 259(b) so that the court order extending the 
interim order of the Postmaster General may be issued on a finding by the 
court, upon all the evidence before it, that the detention of mail is “necessary 
to the effective enforcement of sections 259 and 259(a),” thereby modifying the 
present language of section 259(b) which requires that the court find that the 
detention of mail is “reasonable and necessary to the effective enforcement” of 
the statute. [Italic supplied.] 

The other principal change would extend the length of the Postmaster Gen- 
eral’s interim order from 20 to 45 days. I shall discuss this first. 

It has already been judicially noted that the power of the Post Office Depart- 
ment to impound mail “touches basic freedoms”, and that its exercise “may as 
effectively close down an establishment as the sheriff himself” (Summerfield v. 
Sunshine Book Co., 221 F. 2d 42, 45 C.A.D.C. 1954, cert den.: Stanard v. Olesen, 
quoting Mr. Justice Douglas). And it has also been held that the 20-day ex- 
piration date on an administrative impounding order, absent a sustaining court 
order, “is the most important of these built-in limitations” upon the exercise of 
the extraordinary power of the Post Office under section 259b (Toberoff v. 
Summerfield supra, 256 F. 2d at 94). S. 2562 would more than half this 
protective limitation. 

As noted in the Toberoff and other cases, the power to harass by the impound- 
ing method is destructive; extended to 45 days, the power to impound becomes 
the power to destroy—all without the requirement of any hearing, without any 
due process whatsoever having been afforded, and even without any final deter- 
mination by the Postmaster General or by any court that the material being 
disseminated is in fact obscene. 
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If it is finally determined that the material sent by the disseminator is not 
obscene, then he has been financially punished in the meantime, for 45 days, as 
severely as the convicted disseminator of obscenity who has had a stiff fine 
imposed upon him after a criminal trial. If the material be finally found 
obscene, then the person may still have suffered unjustified interference with 
his business by nondelivery of all other materials not found obscene; for we 
know of no practical method by which his mail exclusively concerning the non- 
objectionable parts of the business can be sorted out from the mail dealing 
with objectionable part. Though the disseminator may examine his incoming 
mail “and receive such mail as clearly is not connected with the alleged unlaw- 
ful activity” (under both the present and the proposed legislation), still this 
cannot be done—unless the word of the disseminator is taken for which mail 
is and which is not so connected—without exposing his private correspondence 
to the scrutiny of the Post Office official. We submit that this requires a person 
to undergo an unlawful search, and to impound without a warrant, in violation 
of the fourth amendment to the U.S. Constitution. And we contend that the 
power to impound without any prior judicial determination, on the mere say-so 
of a Government official, violates that same prohibition as well as the first 
amendment. 

As for the other principal amendment of section 259(b) contained in S. 2562, 
that provision apparently seeks to alter the judicial standard for granting or 
denying an extension of the Postmaster General’s interim order by discarding the 
standard of reasonableness (S. 2562, p. 5, 1. 25; p. 6,1. 8). 

We think this is gratuitous, unwarranted and, principally, confusing. Is 
removing the word “reasonable” intended to suggested that a wholly unreason- 
able showing by the Postmaster General would nonetheless compel the courts to 
extend his interim order? ‘The Postmaster General, under any standard, must 
produce sufficient evidence to persuade the court to extend the interim order by 
showing that it is necessary to allow his Department to conclude its investigation 
under section 259(a). Must he produce a scintilla of evidence, or substantial 
evidence, or a preponderance of evidence? The statute doesn’t say. Conse 
quently, in any case, the court will determine, upon all the circumstances of the 
case, whether an extension is warranted. As amorphous as the term “reason- 
able” is, it at least has the virtue of being common judicial currency and offers 
some kind of standard to guide the courts. Reasonable is the reverse of arbi- 
trary. To remove the word “reasonable” from the statute implies that the Con- 
gress sanctions the Postmaster General in proceeding under section 259(a) arbi- 
trarily, on the flimsiest of grounds or on no grounds at all. We do not believe 
any Government official should be empowered to act arbitrarily, either explicitly 
or implicitly. Preserving the standard of reasonableness in section 259(b) will 
at least serve to remind the Postmaster General that he cannot apply the statute 
at whim. 

On the positive side, we endorse the addition of that language on page 5 (lines 
2-8 of the bill) which allows a person against whom an interim order is issued 
to seek an injunction in the Federal district court ordering the Postmaster Gen- 
eral to lift the order if it is not necessary to the effective enforcement of the 
statute. In those circumstances where the Postmaster General does not believe 
an extension of the 45-day period will be necessary, this new provision will assure 
that the effected party will obtain judicial review of an executive action that 
would otherwise be free of judicial scrutiny during that period. 

Having made these brief observations on what are largely technical aspects 
of this bill, I want now to state that on the whole we believe that S. 2562 only 
makes a bad law worse. We believe, consistently with our general views on 
censorship, that sections 259(a) and 259(b) have no place in our statute books. 

To us, all censorship is suspect. The powers of a censor are almost inevitably 
abused. This is shown by the fact that the U.S. Supreme Court has in recent 
years reversed as a violation of freedom of speech and press every decision of 
every movie censor board and almost every decision of the Postmaster in banning 
as “obscene” materials from the mails which have come before the Court for 
review. I shall not bore you with a recital of the list of cases, many of which 
are listed in an annexed appendix. 

The Post Office censorship, moreover, usually operates in secret, unless the 
publisher goes to court to battle it out or otherwise himself discloses the ban. 
It has been impossible, so far as we are aware, to obtain from the Post Office a 
list of titles banned. All that it discloses are the names of authors whose works 
it has suppressed. But what it has disclosed shows that—like all censors who 
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must necessarily err on the side of suppression—it has acted not only unreagop. 
ably, but absurdly. For the Post Office has ruled as obscene works by such 
authors as Ernest Hemingway, John O’Hara, James Jones, John Steinbeck 
Norman Mailer, Charles Jackson, Richard Wright, Somerset Maugham, Alexandre 
Dumas, Voltaire, DeMaupassant, Zola, and Tolstoi (de Grazia, “Obscenity ang 
the Mails,” “20 Law and Contemporary Problems” 608-615, 1955). 

Both sections 259a and 259b in their present and proposed form are entirely 
unnecessary; the tough penalties prescribed in the Federal criminal obscenity 
law afford ample protection to this country, if protection there need be, against 
obscene materials. As Judge Bryan noted recently in the “Lady Chatterly’s 
Lover” book case, in New York City, the Postmaster General: 

“* * * has no special competence to determine what constitutes obscenity 
within the meaning of” [the Federal obscenity law] * * * 

“* * * The determination of such questions is peculiarly for the courts, par. 
ticularly in the light of the constitutional questions implicit in each case” 
(Readers’ Subscription, Inc. v. Christenberry, 175 F. Supp. 488-D.8.D.N.Y., 1959), 

If for any reason the criminal obscenity statutes are deemed insufficient to 
protect the public, we know no reason why the Post Office should not he required 
to proceed as the Customs Bureau is required to do before it may suppress alleged 
obscene material, that is, to bring an action in a Federal district court to condemn 
the material. There a jury trial can be had. (See 19 U.S.C. 1305.) We also 
note that it has been held, in an opinion written by Justice Potter Stewart when 
he was on a Federal court of appeals, that a jury trial is the right and appropri- 
ate way of determining the question of obscenity (United States v. Volanski, 246 
F. 2d 842 1957). 

At this point I would like to insert some comments on H.R. 7379 (passed by 
the House last session) made by Ernest Angell, the chairman of our board of 
directors, before the House Subcommittee on Postal Operations on July 31, 1959, 
We feel it is appropriate to do so because H.R. 7379, which also sought to amend 
section 259(b), adopted certain language not included in S. 2562. We believe 
our comments on the House bill are germane h*re as further information con- 
cerning our views on some alternative proposals about the same subject matter 
under discussion today. 

Mr. Angell made more extensive comments than those inserted here, but 
many of them were applicable to S. 2562 and we have adopted them for that 
purpose. The remarks of Mr. Angell which I have denoted here as subsection 
(ce) apply, with appropirate changes, to S. 2562. Under subsection (d) we have 
included some observations made by Mr. Angell concerning the administration of 
the Post Office Department that we think will be of interest to the members of 
this committee. 

“(a) H.R. 7379 does not deal expressly with section 259(a) ; it amends section 
259(b), the enforcement arm of 259(a). Asit presently stands, 259(b) empowers 
the Postmaster General to impound all mail addressed to the person he believes 
to be a disseminator of obscene materials, when he finds this necessary to the 
enforcement of 259(a), and within 20 days thereafter to seek and obtain a court 
order continuing the impounding in accordance with the court’s discretion—if 
the court finds that the continuation of such an order is reasonable and neces- 
sary to the enforcement of 259(a). The scope of 259(b) is no broader, now, than 
that of 259(a)—obscenity as the test. 

“H.R. 7379 goes much further. It provides that the impounding order may 
be issued merely when the Postmaster General determines that such action is 
in ‘the public interest,’ and extends its effective period to 45 days. And, when 
the question is before a court of whether it shall continue the impounding order, 
the standard will be, not as the present whether such continuance is reasonable 
and necessary to the enforcement of 259(a), but only whether it is ‘in the public 
interest.’ 

“The Standard.—We believe that the standard for the impounding ban, of 
merely being ‘in the public interest,’ is clearly unconstitutional. The Supreme 
Court has already stricken down as unconstitutional a local law of almost identi- 
eal language which would have permitted an administrative board to ban the 
exhibition of motion pictures found by it to be ‘prejudicial to the best interests 
of the city’ Gelling v. Texas (343 U.S. 960 (1952)). There is no logical dis- 
tinction between the Gelling standard and the proposed Post Office standard of 
this bill. The language before you is so completely vague that it permits the 
Postmaster General to invoke whatever personal whim he pleases to clothe 
with the ‘public interest’ garment. This is no standard at all. Statutes which 
prescribe no standards by which to guide the administrative officers have been 
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repeatedly held to be unconstitutional in cases in the free speech area. For 
example, we cite the cases of Kunz v. New York (340 U.S. 290 (1951)) and 
Niemotko v. Maryland (340 U.S. 268 (1951) ). 

“And the danger of such vague statutes, as a practical matter, is shown by 
the fact that the movie in the Gelling case (“Pinky”) was banned solely because 
it showed Negro and white children playing together. This illustrates the poten- 
tiality of grave abuse opened up by the proposed legislation. 

“We note further that section 259b in its present form indicates the aware- 
ness of Congress that the Postmaster General was being therein given great 
and unusual power, and that strict limitations upon the exercise of such power 
were required (Toberoff v. Summerfield, 256 F. 2d, 94 (C.A. 9, 1958)). No 
public officer should ever be given such power of unlimited discretion, however 
exalted his position, however sincere he may be. 

“(b) It might be argued that a provision in this bill, (a) (2), which would 
give the vendor of the material the right to obtain an injunction restraining the 
enforcement of the Postmaster’s impounding order, may prevent some of the 
evil we perceive. While this is a partial protection, it certainly is quite inade- 
quate, for a court order restraining the Postmaster may be granted only if it 
be shown that the issuance of the order was arbitrary and capricious. Thus, 
the Postmaster General might be completely wrong, it might not be in the public 
interest to ban incoming mail to the vendor, the outgoing material that produced 
the ban might not be obscene in the final analysis—but the Postmaster General 
could be restrained by a court only if he had been arbitrary or capricious. 
This is a far narrower scope of judicial review of administrative acts than can 
be found in virtually any other statute in this general area with which we, at 
least, are familiar. 

“(c) Some confusing ambiguities—The proposed legislation presents certain 
ambiguities in the court procedure which may well cause substantial confusion. 
First, query as to whether there can be an appeal from a court order on a 
finding that the Postmaster General’s order was (or was not) arbitrary or 
capricious ; and if reviewable, what is the scope of the review? Secondly, the 
proposed legislation provides that an appeal from the order of the court shall 
be allowed as in civil causes, but it is not clear whether this refers merely to 
an order of a court procured on a motion of the Postmaster General, or also to 
other types of orders which might be secured during the proceedings governed 
by 259b. Thirdly, startling uncertainty is created by the wording of (a) (1) 
that the order of the Postmaster to hold and detain mail is to be in effect for 
20 days, though the order normally will not expire for the 45 days—(a) (3). 
These two subsections flatly contradict each other as to the status of the order 
between the 21st and 45th days. Fourthly, provision is made for review of the 
final order of the Post Office in the U.S. Court of Appeals, though it is not clear 
whether this review is in addition to, or as a substitute for, an injunction 
proceeding in the district court. 

“(d) The Post Office is aghast at the fact that citizens complain against its 
attempts to brand as obscene materials which have been repeatedly ruled by court 
decisions not to be obscene. It is highly improper for the Post Office as a division 
of the executive branch to declaim against the rulings of our courts; it should 
accept them. The Post Office has even gone to the extreme of attacking attorneys 
who have procured favorable court decisions for their clients. These lawyers 
are no more to be condemned than the attorneys for the Post Office who seek to 
obtain an obscenity finding as to material which is later found by the courts 

to be protected by freedom of press. We also think it is unseemly and improper 
for the Post Office to attack organizations which defend freedom of speech. We 
have noted that within the past few years every Post Office censorship case which 
has reached the U.S. Supreme Court has resulted in that Court ruling against the 
Post Office. Under these circumstances, postal diatribes of emotional pique 
against organizations which took positions later upheld by the courts are under- 
standable—but entirely unjustifiable. 

“We suggest that the Post Office should busy itself with an attempt more 
narrowly to construe and correctly to apply the decision of the Supreme Court 
in Roth as to what obscenity means, so that these administrative rulings may 
be upheld when they reach the appellate courts. To attempt to evade or cry 
down the decisions of the courts is not becoming. 

“As the Supreme Court said in Roth v. United States (354 U.S. 476), on the 
‘fundamental freedoms of speech and press’ : 

“‘Ceaseless vigilance is the watchword to prevent their erosion by the Con- 
gress or by the States. The door barring Federal and State intrusion into this 
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area only the slightest crack necessary to prevent encroachment upon more ip. 
portant interests. It is therefore vital that the safeguards for judging op 
scenity safeguard the protection of freedom of speech and press for materia] 
which does not treat sex in a manner appealing to prurient interest (354 Ug, 
488).’ 

“No one should be condemned for exercising the ‘ceaseless vigilance’ which 
the Supreme Court tells us is necessary.. Nor should the door barring Federa] 
intrusion into the area of freedom of speech and press be opened by any legis. 
lation (such as discussed here) which would vest greater censorship powers in 
one man, the Postmaster General, than are possessed by a censor board any. 
where of which we are aware, save the censors behind the Iron Curtain.” 

With regard to Senate Joint Resolution 133, we are opposed to this proposed 
constitutional amendment for two reasons. 

First, we disagree with the definition of obscenity formulated in the Roth 
case, which is adopted in this proposed amendment. Before stating our dis. 
agreements with Roth, I should first say that, as far as that decision goes, it 
seems to us headed in the right direction, since it calls for consideration of the 
material “as a whole,” and presumably requires a trial by jury to determine 
whether the material offends ‘contemporary community standards.” But we do 
not believe Roth, as a whole, is correct. 

As I said in discussing S. 2562, our position is that there must be a demon. 
strable relationship between the material sought to be prohibited and conduct 
made validly criminal by statute. 

Roth, in attempting to define that difficult term ‘obscene,’ compounds the 
problem by requiring us to define “prurient,” a term at least as obscure as 
“obscene,” and perhaps more obscure because it calls for a judgment based 
upon a state of mind. Mr. Justice Douglas says in his book, ‘The Right of the 
People” (Doubleday, 1958) at page 65, “Certainly the common test suggested 
by courts—whether the publication arouses sexual thoughts—cannot be squared 
with the first amendment. A state of mind is not enough; it is the relationship 
of that state of mind to overt action that would seem to be critical.” He con- 
tinues by stating that “[The first amendment] should be respected even when 
we come to offensive material, unless there is such a close nexus between the 
words and antisocial action that the two can be said to be brigaded. The ex- 
cesses that must be tolerated will bring less evil than the institution of a 
regime of censors looking for material that is offensive.” We are in agreement 
with Mr. Justice Douglas. 

Our second objection to Senate Joint Resolution 133 relates to the effect the 
proposed amendment would have upon social diversity and change—considera- 
tions that lie at the root of freedom of expression. It seems to us that it would 
be extremely bad social policy to petrify by constitutional amendment so 
amorphous and slippery a concept as “obscenity.” To imbed a judicial defini- 
tion of “obscenity” into the Constitution would attribute to such definition an 
unwarranted infallibility. 

While the ACLU believes the Roth definition is unsound because it encom- 
passes too much, there are assuredly those who believe that definition unsound 
because it encompasses too little. But the day may well come when a case is 
presented to the Supreme Court which persuasively demonstrates that its defini- 
tion of “obscenity” is erroneous, in one direction or another, based on new 
evidence discovered by social scientists. The courts, in this area of uncertainty 
and doubt, must remain free to fashion new rules based on new evidence. Our 
system of jurisprudence is far more suitable to deal with the changes which 
inevitably occur in the area of expression than is the more rigid process of 
constitutional amendment. 

There is no doubt in my mind that the public and scientific view of obscenity 
will continue to undergo substantial reevaluation, as has been the case in the 
past. For example, D. H. Lawrence, who has been responsible for a good deal of 
litigation recently, has pointed out that ““* * * Hamlet shocked all the Cromwel- 
lian Puritans, and shocks nobody today, and some of the Aristophanes shock 
everybody today and didn’t galvanize the later Greeks at all, apparently” (‘Sex 
Literature and Censorship,” Twayne, 1953, p. 69). However, Lawrence goes on to 
say: “But even I would censor genuine pornography. It would not be very 
difficult. In the first place genuine pornography is almost always underworld, it 
doesn’t come into the open. In the second place, you can recognize it by the insult 
it offers, invariably, to sex, and to the human spirit” (p. 74). And then, as if 
finally to prove the elusiveness of final standards in this complex problem, he 
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offers a few standards of censorship that by any test would probably run afoul 
of the first amendment. — . 

The process of constitutional amendment—particularly as it effects the area of 
free expression—should not be invoked to freeze a concept about which there are 
wide areas of disagreement on the one hand, and for which, on the other hand, 
there are prospects of ever-increasing knowledge in the future. 

It is far more sensible to leave to the legislatures and the courts the task of 
molding the law in this dynamic area. 

With regard to Senate Joint Resolution 116, a proposed amendment to the 
Constitution which would forbid abridgement of the right of a State “to decide 
on the basis of its own public policy questions of decency and morality,” we offer 
the following comment. 

In addition to the fact that the terms “morality” and “decency” are so vague as 
to defy precise definition—a virtue toward which all law should aspire, and to 
which it must aspire to satisfy the Constitution itself—those words might well 
invite attempted nullification of all the safeguards to individual freedom con- 
tained in the Bill of Rights. They would not only allow the States to enact legis- 
lation curbing literature believed harmful to juveniles, but also might allow the 
States to disregard other accumulated freedoms. They might justify the regula- 
tion of the right to assembly, dominate the right of privacy protected by the 4th 
amendment, and be reckoned superior to the due process and equal protection 
clauses of the 14th amendment. 

If this proposed amendment were adopted, it would be counterpoised to the 
entire Bill of Rights and would compel judicial reevaluation of all those cases 
over the last 90 years which have applied the 14th amendment to determine the 
extent of the power of the States. It would, I fear, result in serious, if not fatal, 
setbacks to racial equality. It could in some areas threaten the fair administra- 
tion of criminal justice. 

The States today do not lack the power to deal with activity which their 
legislatures believe should be subject to criminal sanctions. All they must do is 
conform to the standards set down in the Constitution. True, they do not have 
unfettered power to regulate any conduct as they see fit. But this is one of the 
main reasons for our Federal and State constitutions: to require the exercise of 
police powers in a fair and reasonable and nonarbitrary manner. 

Any State which believes that its citizens are threatened by conduct it believes 
criminal, has the power to adopt legislation to prohibit that conduct. Its own 
judiciary will have the opportunity to determine if that criminal legislation is 
consistent with its own constitution and the Constitution of the United States. 
The U.S. courts will also have the opportunity to weigh that legislation against 
the U.S. Constitution. Thus the State and the individual have equal opportunity 
to present their views in court. 

The late Justice Holmes said that the life of the law is experience, not logic. 
Whatever else he meant, it seems to me that he at least meant that law is nota 
cold, calculable science, but an art that reflects the society of which it is a part. 
Part of that judicial art includes enabling the law to fit society’s changing views 
of morality and decency, as reflected in legislation and tested by the courts for 
adherence to the basic constitutional safeguards of our citizens in a free society 
with a democratic government. 


APPENDIX 
SUPREME COURT DECISIONS OVERTURNING POST OFFICE DETERMINATIONS OF OBSCENITY 


One, Inc. v. Olesen (355 U.S. 371). 
Sunshine Publishing Co. v. Summerfield (355 U.S. 372). 


Cases IN WHICH THE SUPREME CouRT Has REVERSED Decisions or STATE CENSOR 
BoaRDS ON MOTION PICTURES 


Joseph Burstyn, Inc. v. Wilson (342 U.S. 495) (“The Miracle”). 

Holmby Products, Inc. v. Vaughn (350 U.S. 870) (“The Moon is Blue’). 

Times Film Corp. v. City of Chicago (355 U.S. 35) (“Game of Love”). 

Commercial Pictures Corp. v. Board of Regents (346 U.S. 597) (“LaRonde”). 

Superior Films v. Department of Bducation (846 U.S. 587) (“Native Son”). 

Gelling v. Texas (343 U.S. 960) (“Pinky”). 

Kinglet International Pictures Corp. v. The Regents of the University of the 
State of New York (79 S. Ct.) (“Lady Chatterley’s Lover”). 
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Senator Kerauver. Mr. Horace Manges, counsel for the American 
Book Publishers Council. We are glad to have you with us, Mr. 
Manges. Do you have copies of your statement? 

Mr. Manaes. Yes, sir; I do. 


STATEMENT OF HORACE S. MANGES, ATTORNEY FOR AMERICAY 
BOOK PUBLISHERS COUNCIL 


Senator Kerauver. Mr. Manges, you can handle your statement just 
as you wish. 

Mr. Mances. Thank you, Senator. 

Senator Kreravuver. First, in your statement, you do not very fully 
identify yourself. You are the attorney for the American Book Pub- 
lishers Council; is that so? 

Mr. Maners. Yes. My name is Horace S. Manges. I am attorney 
for the American Book Publishers Council, Inc. 

Senator Krrauver. Are you with a firm or do you spend your entire 
time with the American Book Publishers Council ? 

Mr. Mances. No. I ama member of the law firm of Weil, Gotshal 
& Manges, 60 East 42d Street, New York City. I do not spend all 
my time with the American Book Publishers Council. 

Senator Kerauver. The American Book Publishers Council, Inc., is 
just one of your good clients, as I understand it? 

Mr. Manors. That is correct. 

The council very much appreciates the kind invitation extended 
on behalf of the joint subcommittees to have me testify here today. 

The council is a membership corporation, Senator, of which the 
leading publishers of books of general circulation, and the leading 
university presses are members. It is estimated that the 162 members 
of the council publish and distribute not less than 90 percent of all 
general books. Among these publishers are Doubleday & Co., the 
Macmillan Co., McGraw-Hill Book Co., Inc., Charles Scribner’s Sons, 
Harper & Brothers, Grosset & Dunlap, Inc., Little, Brown & Co., 
Random House, Inc., the Viking Press, and Alfred A. Knopf, Inc.; 
among the university presses are those of Cornell, Columbia, North 
Carolina, Wisconsin, Minnesota, Oklahoma, and Stanford. 

We should like to emphasize that the council’s objections are not 
based upon a desire to defend pornography or the purveyors of por- 
nography. Such objections are predicated upon what it conceives 
to be required by the constitutional guarantee of due process of law. 

Incidentally, with the consent of the Solicitor General of the United 
States, we filed briefs amicus curiae in two of the cases that Mr. Malin 
referred to, namely the Roth case and Butler v. Michigan. 

During the last 10 years the members of the council have published 
approximately 100,000 different book titles and have sold hundreds 
of thousands of others from their back lists. These have passed 
through the mails and have been sold in every State of the Union and 
in thousands of municipalities with widely varying obscenity statutes 
and ordinances. To the best of my knowledge, throughout this period 
of time there has been no ultimate judicial determination anywhere 
that any book published by any member of the council is in violation 
of any obscenity law. 

First, as to Senate bill S. 2562. 
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Senator Kerauver. Let me say that is a very good record, Mr. 
Manges. : 

Mr. Mances. Thank you, sir. We are very proud of it. 

As to Senate bill 2562, the council has in the past objected to section 
959b of title 39, United States Code, which grants to the Postmaster 
General the power to enter interim impounding orders without a prior 
hearing. ‘The council now objects to so much of proposed Senate bill 
S, 2562 as seeks to amend section 259b by extending such power of the 
Postmaster General from 20 to 45 days. ; ; 

It has been and still is our contention that any impounding of mail 
by the Postmaster General, without a prior hearing, even for 1 day is a 
denial of due process required by the fifth amendment to the Con- 
stitution. (See Door v. Donaldson (1952), 195 F. (2d) 764, and 
Walker v. Popenoe (1945), 149 F. (2d) 511.) In the Walker case 
Judge Thurman Arnold of the U.S. Court of Appeals for the District 
of Columbia said, at page 513: 

The power to exclude a publication from the mails without a hearing in 
practical effect permits the Postmaster General to cause irreparable injury to 
any publisher without the minimum safeguard of an opportunity to present 
his case. There are, of course, other means of distribution beside the mails, 
but they are not effective ones in the case of ordinary publications. To deprive 
a publisher of the use of the mails is like preventing a seller of goods from using 
the principal highway which connects him with his market. In making the de- 
termination whether any publication is obscene the Postmaster General neces- 
sarily passes on a question involving the fundamental liberty of a citizen. This 
is a judicial and not an executive function. It must be exercised according to the 
ideas of due process implicit in the fifth amendment. 

In this connection, we direct attention to a recent decision by Judge 
Wortendyke of the U.S. District Court for New Jersey, who had before 
him an application for an interim impounding order in a proceeding 
brought pursuant to section 259. This, of course, dealt with fraud and 
not obscenity. 

In that case the court clearly indicated its view that the administra- 
tive interim impounding by mail by the Postmaster General without a 
hearing is unconstitutional. Thus, the court stated (Greene v. Kern, 
174 F. Supp. 480, affd. 269 F. 2d 344) : 

It may well be that without an interim impounding of the mail, before such 
determination of fraud is made administratively, the fruits thereof will have been 
received and enjoyed by the advertiser who would thus escape the power of the 
Department to compel the restitution of the money to the victims. Nevertheless, 
the risk of such a consequence is inherent in the time required for due process. 
The impounding of mail prior to determination of fraud would involve the im- 


position of a penalty upon the addressee without an opportunity to be heard and 
an adjudication upon evidence. 


- Such interim impounding would also effect a deprivation of property without 
Just cause and without fair compensation * * *. To construe the statute as 
authorization impounding of the mail prior to hearing and determination of fraud 


would render the section clearly unconstitutional (Jeffries v. Olesen, D.C.S.D. 
Cal. 1954, 121 F. Supp. 463). 


In August 1959, the U.S. Court of appeals affirmed this decision 
upon the basis of Judge Wortendyke’s opinion, the appellate court 
thus indicating that it had nothing further to add. 

The application of the court's reasoning to section 259(b) need 
hardly be labored. 

_ The power of the Postmaster General under the present law to 
impound all mail addressed to, for example, a publisher, one of whose 
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books is the subject of a proceeding, could cause incalculable eco. 
nomic injury. Nor is the provision granting the publisher the right 
to examine the mail and prove that a portion of it clearly is not con- 
nected with the alleged objectionable book any answer. To begin 
with, this would impose upon the publisher the onerous and unjusti- 
fiable burden of proving the “innocence” of his mail. Moreover, 
this would clearly constitute a violation of the fourth amendment 
since in proving the “innocent” material, the publisher would neces. 
sarily subject himself to an unlawful search of the noninvolved mat- 
ter without a warrant. 

Senator Kerauver. May I ask at that point—I may not be as fa- 
miliar as I should be, Mr. Manges, with what the Postmaster Genera] 
does—but I thought the burden was on the Postmaster General to 
secure an unlawful order from a Federal court, and in which case 
he would have to make a prima facie showing that the material was 
obscene or came within the statute; not the other side. 

Mr. Mances. One percent of a publisher’s mail may be involved in 
the allegedly objectionable activity. In order to get the other 99 per. 
cent of his mail there is a provision in the law that the addressee is 
entitled to examine the mail, and if it is provable that it is clearly 
not connected with the objected-to activity, he can recover that part 
of his mail, which obviously he should not be deprived of even though 
his other conduct may be reprehensible. 

We have indicated that the detaining of a publisher’s mail even for 
20 days is not only in our view unconstitutional, but indeed could 
cause irreparable injury, particularly since the material involved 
might ultimately be held not to be obscene. As was succinctly stated 
in Summerfield v. Sunshine Book Co. (221 F. 2d 42, 45 (C.A.D.C, 
1954)), quoting the opinion of Mr. Justice Douglas in Stanard y, 
Oleson, 98 L. Ed. 1151), the exercise of— 
the power to impound mail * * * may as effectively close down an establishment 
as the sheriff himself. 

Senator Kerauver. Mr. Fensterwald has called my attention to the 
fact that what the Postmaster General goes into Federal court for 
is to secure an injunction, not a so-called unlawful order. I think 
the unlawful order is handled internally within the Post Office De- 
partment. 

Mr. Mances. Administratively; yes, sir. Not only does the pro- 
posed bill seek to perpetuate this legislation, namely, section 259(b) of 
the United States Code, but indeed seeks to extend the interim period 
of detention by the Postmaster General without a hearing from 20 
days to 45 days. 

We respectfully submit that such a lengthening of the interim order 
would be a substantial compounding of the evil already referred to, 
In this connection, we cail attention to the language of the Ninth 
Circuit Court of Appeals in 7 oberoff v. Summerfield (256 F. (2d) 91, 
94 (C.A. 9, 1958)): 


The section as a whole, however, indicates the awareness of Congress that the 
Postmaster General was being therein given great and unusual power, and that 
strict limitations upon the exercise of such power were required. The provision 
that an administrative impounding order shall expire in 20 days unless a court 
order is obtained is the most important of these built-in limitations. 


Now that built-in limitation is sought to be changed and to 45 days 
instead of 20. 
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The reasons advanced by Hon. Herbert B. Warburton, General 
Counsel of the Post Office Department, at the time a similar bill to 
extend this period was introduced in the House of Representatives 
last year as to the alleged necessity for such extension to section 259b, 
we submit, do not furnish justification for such extension. Mr. War- 
burton stated : 

Title 39, United States Code, section 259a vests in the Postmaster General 
authority to issue an “unlawful” order to the postmaster. This order directs the 
postmaster to return to the sender all mail addressed to the purveyor against 
whom it is issued. The purpose of the order is to deny to the purveyor remit- 
tances of moneys in payment for obscene material. The “unlawful” order issues 
after the administrative procedure * * * is completed in compliance with the 
requirements of the Administrative Procedure Act. 

The lapse of time between the initiation of the administration proceedings and 
the issuance of the “unlawful” order, when such is the result of the process, 
creates a hiatus during which the purveyor would reap the financial benefit of 

is venture. 

. Title 39, United States Code, section 259b, was intended to forestall that re- 
sult. It authorizes the Postmaster General to issue an interim impounding order 
when it is necessary to the enforcement of section 259a. This order directs the 
postmaster to hold the mail for 20 days to give the opportunity to complete the 
administrative proceeding. If this proceeding takes longer than 20 days, as is 
usual, a court must be petitioned to extend the period of the order. Ordinarily, 
the court refuses to extend the order because the Government must be able to 
show that the extension is necessary to the enforcement of 259a. The courts, in- 
stead of considering that issue, which is in itself almost incapable of demonstra- 
tion at that time, most frequently go to the issue of obscenity, and determine that 
the material is not obscene, thereby destroying the Government’s case in its 
incipiency. [Italic supplied.] 

Apparently, what Mr. Warburton is objecting to is a finding by the 
district court, on the Postmaster General’s application for extension of 
an interim order, that the material complained of is not obscene, and 
that, therefore, there is no basis for the proceeding under section 259a. 
It is difficult to understand this objection. If, prior to the completion 
of a 259a proceeding, a determination is made by the court that the 
material complained of is not obscene, it simply means that, as a mat- 
ter of law, the proceeding should never have been instituted in the first 

lace. Under such circumstances, the extension of the interim order 
is hardly “necessary to the effective enforcement” of section 259a, as 
the statute requires. 


It will be noted from Mr. Warburton’s quoted testimony that he 
also complains that at time the court decides the question of obscenity 
it is “almost incapable of demonstration” by the Postmaster General 
that an extension of the interim impounding order is necessary to the 
enforcement of section 259a. We submit that if at any time the 
Postmaster General cannot show that the interim order is necessary 
to the enforcement of 259a, he should not be entitled to an extension 
of an interim order summarily depriving a person of his right to use 
the mails—in fact, under section 259b before entering any interim im- 
pounding order the Postmaster General must determine that “such 
action is necessary to the effective enforcement” of section 259a. 

It is no answer to argue that since the Postmaster General cannot 
ore that he needs the interim relief within 20 days, he should have 

1s path made easier by enabling him to prove it within 45 days. It 
must not be forgotten that the power to impound the mail on an in- 
terim basis without a prior hearing to the mail user—as is done under 
the present law—is a power even more drastic than the one, involving 
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second class mail entry, ene ed by the Supreme Court in Hanne- 
ganv. Esquire, Inc., (327 U.S. 146). 

In short, section ‘259, as now worded, is still constitutionally vul- 
nerable in failing to afford due process of law on the ground that the 
mail user is not entitled to a hearing before the issuance of an interim 
order. It therefore seems clear that a change from 20 to 45 days 
would substantially increase the inherently unconstitutional aspect of 
impounding mail without a prior hearing. 

In addition to the foregoing, title I of S. 2562 seeks to change the 
penalties for violations of sections 1461, 1462, 1463, and 1465 of title 
18 of the United States Code. Its most significant change is that for 
each of these criminal offenses it imposes mandatory prison sentences 
for second and more frequent offenders. This is in contrast with the 
present law which allows the question of whether or not any convicted 
defendant should be imprisoned to be decided by the judge, allowing 
each such decision to be made on the circumstances of each case. 

If a person is convicted a second time for burglary, there is basis 
for presuming that such person is a habitual burglar who, in the 
interest of society, must be confined to prison. No such presumption 
can be made in the case of the publication of “obscene” matter. Cer- 
tainly, a reputable publisher may publish a significant serious work of 
literature but which might be deemed by a court to be an obscene 
work, was as the case of Doubleday & Co. w hich published Edmund 
Wilson’s “Memoirs of Hecate County.” It can hardly be disputed 
that Mr. Wilson is one of the outstanding literary figures of our day. 

Let us assume that Doubleday’s conviction had ‘been under the Fed- 
eral statute. If thereafter such a publisher were to publish a serious 
controversial work its officers would run the risk of being sent to 
prison. 

Senator Keravver. I thought you said at the beginning that no 
member of the American Book Publishers Council had ever been con- 
victed of violating any obscenity ordinance or law ¢ 

Mr. Mances. I said within the last 10 years. This was before that, 
before that period. 

Mr. Fensterwap. Is Grove Press a member of the council ? 

Mr. Manages. Yes, it is. 

Senator Kerauver. Mr. Manges, I would want to make it clear that 
I think the members of this committee are particularly interested in 
the fly-by-night publishers of pornography who have been getting 
very light fines, and particularly those in southern California and 
New York who operate under dozens of corporate names, and when 
they get a fine they sometimes just change the name of their company, 
and start right over again, and nothing seems to deter them. 

You find a habitual predilection of these people to want to publish 
and distribute this kind of work. If you would give us some sug- 
gestion as to how to get at them 

Mr. Mances. My answer to that, Senator, is that a prison sentence 
is entirely appropriate, but it should be left to the facts in the par- 
ticular case and not be made mandatory in all cases. 

As a matter of fact, the proposed penalty provision of a manda- 
tory prison sentence, as you say, might nullify the legislative intent 
because prosecutors might be more reluctant to prosecute, and juries 
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might be more reluctant to convict if they knew that mandatory prison 
sentence were coming in that particular case. 

Senator Kerauver. I do not think that has been true under the man- 
datory prison sentence in the narcotic offenders. I think that a lot 
of peddlers of narcotics thought twice before they carried on their 
business in fear of having mandatory prison sentences. 

Mr. Mances. We do not say that a prison sentence is not in order 
at times. 

Senator Kerauver. All right,sir. You can proceed. 

Mr. Mances. Now the present system seems far superior to that 
which would be imposed by the proposed bill. Under it, the judge 
could weigh each situation individually. In cases which call for a 
jail sentence he could impose it, while being free not to impose it in 
inappropriate instances. ub ’ 

Actually, the proposed penalty provisions might nullify the legis- 
lative intent, for prosecutors might be reluctant to prosecute and 
juries reluctant to convict if conviction meant imprisonment regard- 
less of extenuating circumstances. 

As to Senate Joint Resolution 116: By Senate Joint Resolution 116 
it is proposed that the Constitution be amended to allow each State “to 
decide on the basis of its own public policy questions of decency and 
morality, and to enact legislation with respect thereto.” Although 
the apparent purpose of this amendment is to eliminate certain re- 
strictions imposed on State regulation of obscenity, its actual effect 
would be far wider. Such an amendment would necessarily take pre- 
cedence over prior constitutional provisions with which it might be 
deemed to be in conflict. Indeed, it might even have the effect of vir- 
tually eliminating each and every restriction imposed upon the States 
by our Constitution. 

‘The proposed amendment does not clarify its coverage or scope 
in any manner, so that as long as a State denominates a problem as 
one of “decency and morality,” it could apparently do whatever it 
desires regardless of present constitutional restraints. 

In all likelihood, the major effect of this proposed amendment 
would be in the field of freedom of speech and freedom of the press. 
It is entirely possible that a State might consider some important 
controversial issue a question of “decency and morality.” It then 
could freely abridge any of its citizens’ rights to express themselves 
on such important issue. One State might consider segregation in- 
decent and immoral while another State considers integration indecent 
and immoral. In these States freedom of expression would either 
be dead or living merely at the whim of the State legislature. This 
amendment must be defeated if the protections the Constitution af- 
fords to a free press and free expression are to survive. It would 
be, to say the least, ill advised for us now to abandon all of the many 
time-tested restraints imposed upon the States by our Founding 
Fathers when they adopted the Constitution. 

As to Senate Joint Resolution 133: Finally, by Senate Joint Reso- 
lution 133, it is proposed that the Constitution be amended to exempt 
obscenity from the first amendment and to define that which is ob- 
scene, in effect, incorporating into the Constitution the Supreme 
Court’s definition of obscenity as enunciated in Roth v. United States, 
304 U.S. 476 (1957). 
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First of all, the Supreme Court’s determination in the Roth case 
is now the law of the land, and that decision includes more than just 
this one sentence in the proposed amendment. 

As a matter of fact, to show the approach of the Supreme Court 
with regard to the definition of obscenity, the Court specifically states, 
in Mr. Justice Brennan’s opinion, that if the matter objected to has 
any redeeming social importance, it is not to be regarded as appealing 
to prurient interest. 

Now, that part of the approach is not reflected in this definition 
which is proposed to be frozen into the Constitution, and we say it 
would be most unwise to freeze such a definition into the Constitu- 
tion—a document which our Founding Fathers have wisely decreed 
should be a flexible one. And we say that it would be an unnecessary 
procedure to have this incorporated into the Constitution. 

If a future Supreme Court should see fit to modify the decision 
of the Roth case in the light of then conditions, it should be free to 
do so. We should not try to have this ruling now apply years hence. 

For all these reasons, the council objects to the Senate bill involved 
and the two proposed joint resolutions; and I thank you again for 
having permitted us to testify. 

Senator Kerauver. Thank you very much, Mr. Manges. You have 


presented a very useful statement, and we appreciate your coming 
down. 


Mr. Mances. Thank you. 

Senator Kreravuver. Mr. Bernstone, any questions? 

Mr. Bernsrone. Just one brief question, Senator. I want to make 
it clear mn the record then, as I understand your statement, Mr. Manges, 
you would advocate eliminating any administrative proceedings now 
in use by the Postmaster General for impounding. 

You would advocate going to a court whenever one wished to obtain 
an impounding order; is that correct ? 

Mr. Manegs. I would. I think the worst culprit deserves his day 
in court, and the place to get his day in court is in the courts, and not 


to decide matters of first amendment principle at an administrative 
level. 


Mr. Bernstone. Thank you. 

Senator Keravuver. Mr. Fensterwald ? 

Mr. Fensterwa.p. I have one brief question, too, Senator. 

Mr. Manges, would you be happier about this 259b procedure if it 
were limited to first-class mail only ? 

Mr. Manegs. I would have the same legal objection to it under any 
circumstances. As a practical matter, there would be, I take it, fewer 
people to complain about it if it were limited that way. 

Mr. Fensterwarp. It would not affect your clients if it were limited 
that way; would it? I mean, it could not in normal circumstances be 
applicable to your clients if it were limited to first-class mails. 

Mr. Manees. I think that is correct. 

Mr. Fensterwarp. Thank you. 

Senator Krravver. In that case, though, wouldn’t these fly-by-night 
pornographers we are talking about start using second-class mail ? 

Mr. Fensterwap. Well, there are methods at the moment to deny 
them the use of second-class mails, if I am not mistaken. So I think 
this procedure is not used against second-class mail. It is used pri- 





case 
Just 


ourt 
ites, 

has 
ling 


tion 
y it 
‘tu- 
reed 
ary 


sion 
e to 
nce, 
ved 

for 


lave 
ung 


jake 
ges, 
now 
tain 
day 


not 
tive 


f it 


any 
wer 


ited 


cht 


eny 
ink 


CONTROL OF OBSCENE MATERIAL 153 


marily against first-class mail. But I would like to check further 
with the Post Office Department before making any final answer on 
that question. 

Senator Keravuver. Allright. Thank you, Mr. Manges. 

Mr. Maneoes. Thank you. 

Senator Kerauver. Mr. Harold Edwards, vice president of the 
National Health Federation. 

Mr. Edwards, we want to give you full time to be heard, and I do 
not know how long you had in mind, whether we should try to have a 
session this afternoon or some other time. 

Mr. Epwarps. I can finish up, I think, in brief time, Senator. 

Senator Keravver. All right, sir. Very well; you may proceed. 


STATEMENT OF HAROLD EDWARDS, VICE PRESIDENT, NATIONAL 
HEALTH FEDERATION 


Mr. Epwarps. I am Harold Edwards, vice president of the National 
Health Federation. This is our statement regarding Senate bill 
S. 2562, a bill to control mailing of obscene literature and for other 

urposes. 

Senator Kerauver. Where is your office, Mr. Edwards? 

Mr. Epwarps. San Francisco, Senator. 

Senator Keravver. Is that the—— 

Mr. Epwarps. That is our head office. 

Senator Keravver. Is that the head office of National Health Fed- 
eration ? 

Are you a lawyer ? 

Mr. Epwarps. No, I am not. 

Senator Kerauver. Do you spend all your time with the federation ? 

Mr. Epwarps. That is right. 

Senator Keravuver. Very well, sir. 

Mr. Epwarps. Full time. 

We believe the opinion of this society can best be expressed in few 
words and limited phrases addressed to Senate bill S. 2562. 

We respect and appreciate the sincerity of those Senators who are 
striving for an effective means to curb the great evils of obscenity and 
juvenile delinquency. 

It is inconceivable to us and to our members, however, that it be- 
comes necessary to speak out against this bill that can involve so many 
clean businesses alongside the repulsive elements of mailed filth. We 
do not believe this bill, in its present form, merits further serious 
consideration by your estimable body. We believe there is danger 
that those factors can sooner or later work toward the collapse of the 
entire proposal, which we believe would be regrettable. 

An otherwise praiseworthy objective of treating or mitigating the 
obscene literature disease has been used so as to include what we con- 
sider an extremely threatening tool against the various segments of 
the small drug, drugless, and better health industries. This includes 
health food retailers, distributors, and manufacturers; also supple- 
ment dealers, distributors, and manufacturers; also dealers in various 
health equipment; and additionally, those who buy and use such prod- 
ucts. It is also a serious threat to the printers, publishers, and sellers 
of drugless and natural health literature. 
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Buyers and users of such products could be in considerable danger 
of harassment, intimidation, and embarrassment in view of the fact 
their mail could be stopped without warning and made to suffer sim- 
ilar ignominies to that of the shipper or mailer. This can result 
merely from the suspicion of fraud on the part of the Post Office. 

Hearings on a similar bill in the House clearly indicated. its spon- 
sors’ intent to provide a serious curb to the drugless health industries 
who depend on the mails. The language in the hearings states: 

In some fraud cases, the health or safety of persons placing reliance upon 
the premises and representations of the promoter become involved, certain types 
of devices and medical preparations are inherently dangerous to the welfare 
of the general public, resulting in permanent injury or even death to the user. 
In these cases, there is a clear and present danger to the health of the person 
to whom the advertising matter is directed, and an interim impounding order 
is imperative to protect the public from such schemes. 

In our opinion the law is already equipped to deal with such health 
dangers. 

In the past the Post Office Department has done a mighty effective 
job in curbing and stifling the modern dealer in herb teas and other 
natural, age-old means to human well-being. The modern counter- 
part of the historical character—the herbalist—has been eradicated 
repeatedly and effectively by the Government in the person of the 
Solicitor General. He has been put out of business in hundreds of 
instances, sometimes because of his very smallness and the weakness 
of his financial resources. 

It has been puzzling to many that the various enforcement agencies 
of this Government have seen fit to assume an attitude of contempt 
in their dealings with the small operators who dispense nature’s his- 
torical remedies gathered from our native hillsides and meadows. 
Usually, we believe, the charges arise from advice that has been fur- 
nished with the remedies, no doubt in innocence or lack of legal en- 
lightenment. By their very nature, folks engaged in such industry 
could best be described as coming from the old school, marked more 
by their zeal for healing than for exploitation at long margins of 
profit. In many instances these are one-man or family enterprises 
but with basic skills in their lifelong professions. 

The Postmaster General has ample legal means to enforce his will 
as shown by the record. Under this current proposal no small busi- 
ness dependent on the mails will have a chance once they may be 
cited on suspicion of fraud. Most are unable to meet even present 
stipulations which compel them te come into Washington or seek 
specialized and high-priced legal counsel, which is extremely diffi- 
cult to come by. 

The Solicitor General may thus accomplish his objective by a mere 
stroke of the pen. A needed, historical, and fundamental modality, 
almost indispensable to the welfare of a sizable number, is threatened 
with extinction. In addition, the faithful customer of years’ stand- 
ing is dragged embarrassingly out into the glare of public concept 
along with the bankrupted victim. We believe this to be not only un- 
fair and unjust but a reflection, if not an insult, to a traditional, basic, 
human health necessity. 

In view of the fact the natural foods, natural supplements, and 
health equipment industries have been under concentrated attack and 
ridicule by the triumvirate of American Medical Association, Better 
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Business Bureaus, and Food and Drug Administration for some 2 
years, this proposed change in the postal regulations generates sus- 

icions. It is a fact that the mail order branches of those businesses 
fave grown enormously in the past several years. In view of these 
known facts many alarmed questions have been directed our way with 
the advent of S. 2562. 

We are unaware of any similar steps under consideration that 
would curb the huge pharmaceutical and drug industries. We know 
of no legislation or regulatory action that may be contemplated as a 
result of the hundreds, perhaps thousands, of deaths reported from 
the indiscriminate use of penicillin. In fact, it is our information 
that the other miracle drugs have also been taking a heavy toll of 
suffering and disaster. 

Though it may not be consciously designed that way this amend- 
ment could easily work toward a further enhancement of the medical 
industry by a serious weakening of the natural foods, supplements, 
and drugless industries who depend on the mails for their survival. 

We idlewe we have here, also, a potential infringement of the rights 
of every American who receives mail from thousands of inherently 
honest small businessmen. If an effective curb to the mailing of ob- 
scene literature is desired is it not more reasonable to introduce legis- 
lation that would serve to supplement the present obscenity section of 
the regulations? 

We believe this proposal violates one of the basic features of our 
Constitution, in that, no person shall be deprived of his property 
without due process of law. 

We further believe it unjustly singles out and discriminates against 
an honorable segment of business necessary to health maintenance. 
By so doing it can bring into being wide reflection by association with 
a reprehensible traffic in human, pornographic filth. 

We wish to go on record as commending anyone who can devise an 
effective curb to such obscenity and contribute to the solution of a 
further human ailment classified under the imperfect label of juvenile 
delinquency. 

Unbiased research by the governmental health agencies into the 
field of natural nutrition and natural remedies, rather than further 
regulatory restrictions aimed at the industry, could furnish many 
dividends in those youth problems. 

It should be emphasized, that the standard American diet with its 
beverage supplements, along with early use of tobacco, prescription 
and proprietary drugs, is providing stimulation to our youth in an 
extreme degree. Does anyone doubt that such excessive stimulation 
contributes heavily to the unbalanced metabolism which is the core of 
delinquency ? 

Nature’s own simple, unadulterated foods and remedies provide an 
ae but nourishing, strengthening means to health and 
stability. 

This is one item of importance contributing to youth deterioration 
about which absolutely nothing is being done by our highly subsi- 
dized, official health agencies. 

Senator Kerauver. Well, thank you very much, Mr. Edwards: 


thank you for coming and giving us an opportunity to hear your 
testimony. 
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Just how large is this National Health Federation? Is it com. 
posed of a number of companies ? 

Mr. Epwarps. No, Senator. About three-quarters of our member. 
ship is composed of laymen, and about one-quarter are professionals 
from the various drugless professions. We have a few medical men 
though they are not members of the AMA; members of the AMA 
seem unable to join us. We have a number of the supplement people 
who are contributing to our support, some of the companies and their 
sales staffs, and so forth. 

Senator Krrauver. Have products that you are talking about been 
seized by the Post Office Department as constituting fraud ? 

Mr. Epwarps. Yes. But the issue is usually, of course, the claim 
for cures and mitigation of disease, and so forth. 

The matter of mail literature has been a serious thing in the past, 
It has been some 8 or 4 years since I have personally known of a case 
of that kind where the seller, the shipper, was accused of making 
claims, false claims, in regard to his book, pamphlets, and so forth, 
But it has been a serious thing in the past. 

We are or have become quite concerned and quite alarmed at the 
campaign that has been waged in the last 2 years by the, as I said, 
the triumvirate of the AMA, the Food and Drug Administration, and 
the better business bureaus, in which they throw practically everyone 
into this classification of food fadism and false claims. 

This is the brochure put out by the AMA last year, and they refer 
to secret cures and brain foods, nature’s remedies, tired blood, and so 
forth; and this brochure is entirely made up of ridicule and things of 
that kind; and I mean, as I say, they throw everybody into the same 
pot. 

So we are especially alarmed over the inclusion in this bill of the 
fraud idea, and applying it wholesale to the various segments of the 
drugless field, particularly for that reason. 

Senator Krrauver. Well, I am chairman of another committee 
where last month we had a hearing about corticosteroid medicines 
used in the treatment of rheumatoid arthritis. At that time the 
Naturopathic and Arthritic Association came in and they had a great 
display of quack medicines and said it was taking $250 million a year 
away from people, that there was nothing to the medicines at all; they 
said that they were quacks. 

One doctor testified that one medicine he tried was made by putting 
some kind of fluid in a bucket, then putting a rattlesnake in the 
bucket—— 

Mr. Epwarps. Yes, I recall that. 

Senator Keravuver. And that was supposed to be good for 
rheumatism. 

Mr. Epwarps. Yes. 

Senator Krerauver. Are any of these people that were down there 
members of your foundation? 

Mr. Epwarps. Yes. I think in some cases they were. That is not 
tosay we allowed that those claims are always true, and I do not think 
that the sum of $250 million would—all the combined sales of all of 
our people would—amount to $250 million a year. I do not think the 
— e — supplement people would come anywhere near selling 
that much. 
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We find those broad claims made in all the literature and the speeches 
of the so-called h alth, the charitable health, collection agencies, 
jarticularly at the time of year when they are starting their campaign 

S. 
* “gran think it necessarily follows that the charges are true, and 
they are, unfortunately, picking on a more or less small industry that 
does not have the resources to come back and disprove them and to 
ig em. 
ator Keravver. On the matter of pornography, of course, that 
does not figure in any of your operations ; ni) ; 

Mr. Epwarps. No, it does not. We just believe it is unfair to in- 
clude this strengthened, this unreasonably strengthened, postal regu- 
lation, and drawing in the shippers of supplements and equipment 
that could be characterized as being in the natural health field. 

Senator Kerauver. Mr. Bernstone, any questions? 

Mr. Bernstone. Senator, I have one question. : 

In your statement, Mr. Edwards, you mention that with regard to 
fraudulent use of the mails that might result in permanent injury or 
even death to the user, that in your opinion the law is already equipped 
to deal with such health dangers; and then later on in your statement 
you said the Postmaster has ample legal means to enforce his will as 
shown by the record. 

I wonder if you would please clarify that. What means are at the 
disposal of the Postmaster General or what is there in the law that 
equips him to deal with such dangers? ; ' 

Mr. Epwarps. Well, there is the 20-day impounding regulation 
which can be put into effect after a hearing. There have been many 
cases over the years where that has been put into execution, where the 
offender has been put out of business, which is a good thing. 

We do not hold any brief for these people that are carrying on this 
damaging, this injurious type of business. 

We have found that it has been put into effect very effectively by 
the Solicitor General over the years, and we can draw up a record of 
many actual cases if that would help. 

Mr. Bernsrone. I see. Thank you. 

Senator Kerauver. Mr. Fensterwald ? 

Mr. Frensrerwatp. I have no questions, sir, but I do have some in- 
sertions for the record. 

Senator Krrauver. Is there anything else, Mr. Edwards? 

Mr. Epwarps. No. 

Senator Kerauver. Thank you very much. We are glad to have 
you come. 

Mr. Epwarps. Thank you, sir. 

Senator Krravver. Mr. Fensterwald, do you have something? 

Mr. Fensterwarp. I have a statement from Mr. George D. Cary, 
who is the General Counsel of the U.S. Copyright Office, who was not 
able to be here this morning, but I told him that we would be able to 
print his statement in the record. 


Senator Kerauver. Let his statement be made a part of the record. 


50933—60——11 
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(The document referred to follows :) 


STATEMENT OF GEORGE D. CARY, GENERAL COUNSEL, U.S. COPYRIGHT OFFICE 


My name is George D. Cary, and I occupy the position of General Counsel] of | 


the U.S. Copyright Office, Washington, D.C. The concern of our Office with g 
2562 relates only to section 202, appearing on page 7 of the bill 
which would amend section 259(c) of the act of July 27, 1956 (70 Stat. 700), 
This amendatory provision sets forth certain exceptions to the right of the Pog. 
master General to detain mail in accordance with section 201 of the bill, one 
of such exceptions relating to a publication registered in the Copyright Office 

The Copyright Office is opposed to that part of section 202 which would except 
from detention any publication which has been registered in the Office. If a pub. 
lication is determined by the Postmaster General to require the use of the detep. 
tion procedure, no reason appears why that official should be deprived of his 
general power to detain merely because of the fact that a given publication has 
been registered for copyright. 

To assume the contrary, as does section 202, implies that by copyright registrg. 
tion the publication achieves a favored status. Underlying this concept appears 
to be the belief that by issuing the copyright certificate, the Office thereby approves 
of the content of the publication, and therefore another Government agency should 
not be able to proceed on a contrary assumption. Such implication is both mu. 
warranted and unfortunate. In the registration of claims to copyright, the Office 
looks to the formal requirements of the copyright law, not to the merit or demerit 
of any particular publication. 

The inclusion of the above provision in the law not only would create a mis. 
leading implication, but in addition would provide a loophole by means of which 
any publisher could avoid the application of the detention procedure simply by 
registering his publication for copyright. Such a result is unsound, and was 
probably not intended. 

Apart from substance and principle, it should be mentioned that the very 
provision of the 1956 legislation which section 202 would amend is substantially 
identical to the provision of the bill under consideration. It may have been over. 
looked by the drafters of the present bill that subsequent to the enactment of 
the 1956 legislation, it became evident that the provision in question was inap 
propriate. Consequently, section 259(c) was modified in 1958 in accordance with 
a recommendation of the Postmaster General after consultation with the Copy- 
right Office. The law enacted at that time, the act of August 27, 1958 (72 Stat. 
940), is currently in effect, and excepts from the detention powers of the Post- 
master General only mail addressed to publishers, or their agents, of publica- 
tions which have entry as second-class matter under the act of March 3, 1879, 

In the event your committee desires more detailed information concerning the 
matter, it may be found in Senate Report 2386 of the 85th Congress 2d session, 
favorably reporting the bill which ultimately became the 1958 law. 

In the view of the Copyright Office, section 259(c) of the act of July 27, 1956, 
as amended by the act of August 27, 1958, appears to be generally satisfactory. 
Accordingly, for the reason mentioned above, it is believed that this aspect of 
the current law should remain in effect as it presently exists. Therefore, it is 
our recommendation that your committee delete section 202 from the pending bill. 


Mr. Fensrerwap. Next I have a statement from Mr. Randel Shake, 
director, national child welfare division of the American Legion. I 
do not know if Mr. Shake is here, whether he wants to testify or wants 
his statement to be put into the record. 

Senator Kerauver. Is Mr. Shake here? 


Apparently not, and we will make his statement a part of the record. 
(The document referred to follows :) 


STATEMENT OF RANDEL SHAKE, DrRecToR, NATIONAL CHILD WELFARE DrvIsi0y, 
THE AMERICAN LEGION 


The American Legion is grateful for the opportunity to present the following 
statement to the subcommittees expressing our organization’s thoughts on the 
traffic in obscene literature and pornographic materials. 

The American Legion has carried on an organized child welfare program for 
84 years and is recognized nationally as one of the leaders in the child welfare 
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field. Our child welfare activities are carried on by a vast group of volunteer 
child welfare workers in 17,000 American Legion posts and 14,000 units of the 
American Legion Auxiliary. We believe the organizational structure of our 
child welfare program places us in a unique position of being able to secure a 
grassroots expression of the problems affecting children throughout the United 
es. 

wae child welfare program is just as vitally concerned with the development 
of strong character and good morals among our children as it is with meeting 
their physical needs. The American Legion’s interest in character-building 
programs for youth can be demonstrated by our programs of boys state and boys 
nation, junior baseball, and sponsorship of thousands of Boy Scout troops. 

We have for some time been aware of the serious problems posed by the flood 
of obscene material which is directed in large part toward our youth. In 1954, 
we were active in supporting the establishment of a comic book code authority 
for the comic book industry. This authority has proven most successful in 
removing objectionable comic books. We supported amendments in the 85th 
Congress which strengthened the Federal law dealing with the mailing of obscene 
material. The American Legion appreciates very much the action taken by the 
Congress which provides that an offender using the mails for distribution of 
obscene literature may be prosecuted not only at the point of deposit of such 
material, but also at the point where the objectionable material is delivered. 

Our concern over the availability of this material to our youth stems from 
our belief that it tends to destroy the moral fiber of our youngsters through 
the establishment of false moral standards. The Federal Bureau of Investiga- 
tion has reported an increase in crimes of violence and sex offenses among 
youth. We would not attempt to establish a direct relationship between this type 
of crime and the availability of pornographic literature, but we do maintain that 
such materials do create an atmosphere in which other more direct causative 
factors may operate to advantage. 

We are cognizant of the legal difficulties faced by a congressional committee 
in its efforts to strengthen legislation controlling traffic in pornographic ma- 
terial; however, we do want the committees to know we do support new legisla- 
tion directed at further tightening Federal control of such traffic. 

We are aware the majority of obscene material is distributed through the 
mail; however, we are of the firm opinion that much more could be done at the 
State and community level to alleviate this problem. When we speak of the 
community level, we would include parents. Many local and State laws dealing 
with this subject are inadequate and conviction for an offense amounts to little 
more than a “slap on the wrist.” Many communities and parents are seem- 
ingly unaware of the size and seriousness of this problem. We would recom- 
mend the preparation of a publication on this subject by the appropriate Fed- 
eral agency outlining the seriousness of the situation with Suggestions as to 
action that could be taken by parents and communities to safeguard their youth 
from such material. The Federal Government prepares and distributes various 
publications pertaining to the physical and mental health of children; would 
it not also be appropriate to disseminate information to safeguard the moral 
health of our children and youth? 

The American Legion in recognition that the problem of traffic in pornographic 
materials is not only a matter of concern of the Federal Government but for the 
community as well, adopted the following resolution at its most recent national 
convention : 

“CITIZENS FOR DECENT LITERATURE 


“Whereas the newsstands of our Nation are flooded with obscene, lewd, 
and pernicious literature; and 

“Whereas the American Legion, through its child welfare commission, has 
long endeavored to alert the citizens of our country to the dangers of such pub- 
lications ; and 

“Whereas J. Edgar Hoover, Director of the FBI at the Atlantic City conven- 
tion, September 16-19, 1957, stated that ‘an aroused public opinion is needed 
to combat “muck merchants” who peddle obscenity to children as well as to 
adults’; and 

“Whereas a continued distribution of such literature will not only pervert 
minds, give false concepts of moral standards, and promote sexual crimes, but 
will so weaken our national strength that our enemies will accomplish from 
within what they could not accomplish from without: Now, therefore, be it 
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“Resolved, That the 41st Annual American Legion Convention assembled 
in Minneapolis, Minn., August 24-27, 1959, urge each local American Legion post 
to alert the community in which it serves of the dangers to our Nation and its 
citizens from the distribution of obscene, lewd, and pernicious literature anq 
that local law enforcement officials be requested to file prosecutions against 
distributors and dealers of such literature wherever such distribution ig jy 
violation of law ; and be it further 

“Resolved, That posts be urged to cooperate with other groups who are at. 
tempting to accomplish the intent of this resolution and the American Legion 
membership continue to cooperate with the Postmaster General in ridding the | 
mails of obscene and indecent literature; and be it further 

“Resolved, That laws and/or codes be passed by the Congress of the United 
States of America to protect the general public and youth of the Nation from 
the current distribution for sale in public and/or private bookstores and librar. 
ies of said pornographic obscene books and literature throughout the Nation: 
and be it finally 

“Resolved, That we commend Postmaster General Arthur E. Summerfield for 
his efforts to control the situation and pledge our support to him in this worthy 
project.” ; 

The American Legion has no specific legislative proposal to make to the com. 
mittees nor do we feel qualified to argue the legal points which arise in a con- 
sideration of legislation to control obscene literature. We do recognize there is 
a serious problem which has arisen from the increasing amounts of porno- | 
graphic materials reaching our youth. We do believe there is a need for im. 
proved laws at the State and local level and an increased consciousness on the 
part of parents of the seriousness of this problem. Public education is basic 
to either of these accomplishments. 


Mr. Fenstrerwap. Last, I have letters from the Georgia State 
Literature Commission, the general board of temperance of the Meth- 
odist Church, and the Dallas-Fort Worth Diocesan Council of Cath- 
olic Men, all of which I think should be printed in the record. 

Senator Kerauver. Without objection, these will be printed in the 
record. 

(The documents referred to follow :) 


STATE LITERATURE COMMISSION, 
Atlanta, Ga., August 20, 1959. 
Hon. Estes KEFAUVER, 
U.S. Senator, Senate Office Building, 
Washington, D.C. 

Dear SENATOR KeFAuverR: The State Literature Commission of Georgia, by 
unanimous action, has wholeheartedly endorsed the immediate passage of Joint 
Senate Resolution 116, allowing each State to decide questions of decency and 
morality on the basis of its own public policy. 

Thousands of interested Georgians, as well as people from all over the Na- 
tion, join with us in asking the passage of this vital legislation as soon as pos- 
sible. This resolution is a blow to dealers of pornography. It will allow the 
people to decide for themselves just what is fit and proper for each community. 

We sincerely hope you will support this legislation and will use your great 
influence to secure its speedy passage. 

With kindest regards and deep appreciation for your splendid service to the 
people of the United States, I am, 

Sincerely yours, 
Husert L. Dyar, 
Executive Secretary. 


THE GENERAL BOARD OF TEMPERANCE, 
Washington, D.C., August 14, 1959. 

Hon. Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 

Dear SENATOR KeEFAUVER: On behalf of the Churchman’s Commission for 
Decent Publications, I write to urge your support of Senate Joint Resolution 
116 to so amend the Constitution as to guarantee “the right of each State to | 
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decide on the basis of its own public policy questions of decency and morality, 
and to enact legislation with respect thereto, shall not be abridged.” : 

In the interest of curbing indecent, obscene, and pornographic materials, I 
hope that you will give most earnest consideration to and assist in the passage 
of this important resolution. 

Sincerely yours, 
CARADINE R. Hooton. 





THE DALLAS-FortT WorRTH DIOCESAN COUNCIL OF CATHOLIC MEN, 
Dallas, Tex., September 9, 1959. 
Senator ESTES KEFAUVER, 
Chairman, Senate Subcommittees on Juvenile Delinquency and Constitutional 
Amendments, Washington, D.C. 


DEAR SENATOR KEFAUVER: The Dallas-Fort Worth Diocesan Council of Catholic 
Men, representing 25,000 Catholic laymen in northeast Texas, commends you 
and your committee for conducting hearings on the problem of obscenity by mail. 

As reported in the Dallas News, Rt. Rev. Msgr. George H. Guilfoyle, of New 
York, put it aptly in testifying before you when, in rejecting the idea that con- 
trol of obscenity is a violation of freedom of speech, he said, “Obscenity is not 
a proper exercise of a basic human freedom.” 

It is clear that anyone who holds otherwise is forced to the impossible conclu- 
sion that it is wrong to control murder, extortion, or any other sin. 

We encourage you and your committee to continue your efforts toward Senate 
passage of a bill that will thwart those who are attemping to cause our children 
to lose their souls. 

Sincerely, 
Sam A. WING, Jr., 
President, DCOCM. 

Mr. Bernstone. May I say this, Mr. Chairman, that the law firm 
of Bass & Friend, of New York, would like to insert in the record a 
statement for clients of theirs who are interested in obscenity legisla- 
tion, and I should like to request at this time that the record be held 
open for a period of 2 weeks in order to include this insertion. 

Senator Krrauver. Very well. When their insertion comes we 
will order it to be made a part of the record. 

(The document referred to follows :) 


STATEMENT OF Mitton A. Bass, or Bass & FRIEND, ATTORNEYS, NEW York, N.Y. 


Mr. Chairman and gentlemen of the subcommittee, this statement is respect- 
fully submitted with reference to S. 2562, 86th Congress, 1st session, entitled 
“A bill to strengthen the criminal penalties for the mailing, importing, or trans- 
porting of obscene matter; to combat juvenile delinquency; and for other 
purposes.”’ 

This bill raises substantial constitutional questions with respect to depriva- 
tion of property without due process of law; and the propriety of this delegation 
of judicial power to the executive branch of Government. 

A basic policy question is further posed by the grant of summary impounding 
powers over business enterprises which, in the words of Mr. Justice Douglas 
* * * “may as effectively close down an establishment as the sheriff himself.” 
Standard v. Olesen, 98 L. Ed. 1151 (1954). 

This bill would grant to a single appointive official or his subordinate, 
effective censorship power and the power to regulate advertising without ade- 
quate judicial review. The exercise of this summary power may make judicial 
review moot in the case of many small business concerns. 

The words “other purposes” set forth in the title of the bill refer to a grant 
to the Postmaster General of summary impounding powers in his regulation 
of American advertising. These words have nothing whatsoever to do with 
the question of obscenity. 

At the present time the Post Office Department exercises jurisdiction over 
advertising matter through the mails and can regulate and prevent false and 
fraudulent advertising. The Postmaster General may initiate an administrative 
proceeding when he believes false and fraudulent advertising is being carried 
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on. Within the present framework of the statute, there is encompassed the dye 
process of law historically present in our judicial system. The company charged 
with false advertising is served with a complaint and given an opportunity to 
respond. It is afforded a hearing to defend its advertising ; to present witneggeg 
and other evidence. Regular procedures have been laid down, including the 
right of judicial review to fulfill one of the basic cornerstones of our Constitution 
that no person shall be deprived of his property without due process of law. 

The new bill, however, would give the Postmaster General the power to stop 
a company’s mail without prior notice or hearing. Whenever the Postmaster 
General believes that a company’s advertising is false, he may commence g 
proceeding as heretofore, but at the same time, he may execute a prejudgment, 
by stopping the company’s mails. This can effectively destroy or seriously 
damage the business in question before there has been any adjudication or 
review determining the right or wrong of any particular word, phrase or sentence 
in the company’s advertisement. 

he right to defend one’s property, the right to a trial, and the right of 
review, can become empty words without substance. Our constitutional pro- 
tections can be dealt a most serious destructive blow in the name of expediency, 

No restriction is placed upon the absolute discretion of the Postmaster General 
in choosing the cases which he deems appropriate for the entry of such interim 
impounding orders. The sole guide offered by S. 2562 is that the Postmaster 
General may enter such orders when he determines that “such action is necessary 
to the effective enforcement” of the postal statutes. Such standards impose no 
restrictions on the Postmaster General since all interim impounding orders will 
by definition add to the “effective enforcement” of the postal laws. 

All responsible segments of our community are most certainly in agreement 
with the purposes behind this proposed bill. There is a serious question, however, 
as to whether these laudable purposes should be accomplished at the expense 
of basic constitutional rights and traditional American concepts of justice and 
fair play. Opposed to the interest of the public in prohibiting fraudulent and 
obscene promotions is the equally pressing concern of legitimate enterprises to 
be assured that their businesses will not be summarily destroyed or threatened 
by overzealous administrative officials prior to their being granted an opportunity 
to be heard. 

The extent and import of the power which would be granted to the Postmaster 
General under this bill may perhaps be best perceived by a reference to the 
numerous cases which are instituted each year by various Government agencies 
predicated upon alleged false or misleading advertising. One agency alone, the 
Federal Trade Commission, has initiated numerous actions with respect to alleged 
false advertising against the leading and most reputable concerns in this country. 

The names of many reputable and responsible concerns may be found in the 
large list of respondents who have at one time or another been cited by the 
Federal Trade Commission including, for example, such companies as Aluminum 
Co. of America, Colgate-Palmolive Co., Esso Standard Oil Co., General Motors 
Corp., Lever Bros. Co., Montgomery Ward & Co., Sears, Roebuck & Co., and 
United States Rubber Co. 

Congress gave the Federal Trade Commission, under the enabling statute of 
that agency, the power to issue a cease and desist order prohibiting the specific 
advertising complained of, after a hearing in compliance with our requirements 
of due process. This includes the filing of a complaint and an opportunity for 
an answer; a hearing; and subsequent judicial review. The Postmaster General, 
under the instant bill, would have the power to immediately and effectively dam- 
age any business concern against whom he initiated a proceeding greatly dis- 
proportionate to the violation or wrong involved. In the case of smaller business 
concerns other than General Motors Corp. or the United States Rubber Co., who 
» might well withstand such damage, the exercise of such impounding power may 
effectively and completely put such small business concerns out of business by 
a single stroke of the pen. 

There are numerous examples of proceedings wherein the Postmaster General 
has been overruled by our Federal courts, both in the exercise of his position 
of a censor and in his position of an advertising expert. In a number of these 
cases the Postmaster General actually chose them as instances where interim 
impounding orders were imposed. 

An attempt will be made to trace the history of the question of summary im- 
pounding power by the Postmaster General and the propriety and constitu- 
tionality of such a power reposed in this administrative appointive official. 
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On this occasion, consideration might well be given to a reappraisal of the 
position of the Postmaster General as our national censor and regulator of 
pusiness advertising. The proper and laudable purposes which motivate the 
jnstant bill may well be frustrated by the regulatory pattern, which has grown 
somewhat like Topsy during the past half century. 


HISTORY 


The Post Office Department has heretofore, without any statutory authoriza- 
tion of any kind, attempted to appropriate unto itself summary life and death 
power over American business concerns. Its history discloses a continuing 
refusal to heed congressional and judicial mandates to conform to even the most 
pasic procedural safeguards of our Anglo-Saxon jurisprudence. 

In the early cases of Donnell Manufacturing Co. v. Wyman, 156 Fed. 415 (D. 
Mo. 1907), and Myers v. Cheesman, 174 Fed. 783 (6th Cir. 1909), the courts 
struck down the Department’s attempts to convict by accusation through the 
entry of interim summary impounding orders pending administrative hearings 
on the merits. A Post Office Department manual published in 1939 accepted 
these cases as authority for the proposition that the Department did not have 
such power. See U.S. Post Office Department Postal Decisions, No. 328. 

In one instance the Department actually entered a final order barring cer- 
tain pamphlets from the mail without notice, hearings, or findings. The unani- 
mous court in Walker v. Popenoe, 149 F. 2d 511 (D.C. Cir. 1945), ruled that 
the Department must adhere to those minimum principles of justice inherent 
in due process, which, at the very least, required a full hearing on the merits. 

The court stated that the Postmaster General was passing upon the funda- 
mental liberty of a citizen, and that deprivation of the right to use the mails 
necessarily causes irreparable injury. The court further held that the Post- 
master General’s quasi-judicial function “is not a function which either involves 
or permits the exercise of discretionary power—which is to say, that his au- 
thority is governed by the acts of Congress which confer it, and by the law of the 

nd.” 
athe court further found the Postmaster General’s order was erroneous on the 
merits, and significantly concluded : 

“Appellees have been prevented for a long period of time from mailing a publi- 
cation which we now find contains nothing offensive to current standards of 
public decency. A full hearing is the minimum protection required by due proc- 
ess to prevent that kind of injury.” [Emphasis added.] 

In 1946, Congress enacted into law, an Administrative Procedure Act (5 U.S.C. 
1001-1011), which was hailed by Senator McCarran, the senatorial sponsor of 
the act, as a “bill of rights for the hundreds of thousands of Americans whose 
affairs are controlled or regulated in one way or another by agencies of the 
Federal Government.” He stated that, “I do not believe a more important bit of 
legislation has been or will be presented to the Congress of the United 
States. * * *” Administrative Procedure Act, legislative history, Senate Docu- 
ment No. 248, 79th Congress, 2d session 311 (1946). 

The Supreme Court, in Wong Yang Sung v. McGrath, 339 U.S. 33, 36-40 (1950) 
traced the long history of that important legislation, originating in 1929 as a 
response to the demand for reform growing out of the public concern and dis 
satisfaction with the existing administrative procedures, and concluded : 

“The Act thus represents a long period of study and strife; it settles long- 
continued and hard-fought contentions, and enacts a formula upon which oppos- 
ing forces have come to rest.” 

Despite the overwhelming congressional, judicial, and public acceptance of 
that important legislation as setting forth the pattern for fair administrative 
procedure, the Postmaster General took the position that he could enter a fraud 
order, totally destroying a business enterprise, in complete disregard of the 
Administrative Procedure Act. 

So patently erroneous and unfair was the position of the Post Office De- 
partment, that the Solicitor General for the United States refused to urge this 
contention before the U.S. Supreme Court, and conceded that the Department 
was Subject to the provisions of the Administrative Procedure Act. See the 
a of error by the Solicitor General in Cates v. Haderlein, 342 U.S. 804 

951). 

The Department still persisted in applying its extraordinary procedures in 
obscenity cases, until a Federal court ruled that the Cates v. Henderlein de- 
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cision required it to conform to the Administrative Procedure Act in obse ‘enity 
proceedings as well (Door v. Donaldson, 195 F. 2d 764 (D.C. Cir. 1952) )2 

Bills were introduced in Congress in 1952 and 1953 which would have granteg 
ro the Postmaster General interim impounding powers in eo fraud proceedings 

39 U.S.C. 259 and 732), and obscenity proceedings (89 U.S.C. 259a). Congress 
eas to grant the Postmaster General this requested a er (H.R. 569, 834 
Cong., 1st sess. (1953); H.R. 5850, 82d Cong., 2d sess. (1952) ). 

Subsequent to this refusal by Congress to grant the Postmaster General such 
power, the Department entered interim impounding orders in a series of cages 
in 1953-54 (Wallace v. Fanning, Civ. No. 15499-T (S.D. Calif. 1953) ; Williams y, 
Perry, 136 F. Supp. 283 (E.D. Okla. 1953); Barel v. Fiske, 136 F. Supp. 751 
(S.D.N.Y. 1954) which culminated in the case of Stanard vy. Olesen, 121 F, Supp, 
607 (S.D. Calif. 1954). 

In the same case of Stanard vy. Olesen hereinbefore referred to, the respondent 
sought extraordinary relief, and made application to Mr. Justice Douglas, sittin 
in his capacity as a circuit justice, to restrain the enforcement of the interim 
impounding order issued by the Department. 

Mr. Justice Douglas denied the relief on the grounds that the important 
question presented would be brought for judicial review in due course, and he 
did not wish to take action which “runs counter to the requirements of orderly 
procedure.” So concerned was Justice Douglas with the power then being as. 
serted by the Post Office Department, however, that he was moved to write an 
exhaustive opinion setting forth his views upon the subject. 

Mr. Justice Douglas alluded to the history hereinabove referred to, and set 
forth his opinion that the Postmaster General did not have the power to enter 
interim impounding orders. Stanard vy. Olesen, 98 L. Ed. 1151 (1954). 

Justice Douglas stated : 

“The power of the Post Office Department to exclude material from the mails 
and to intercept mail addressed to a person or a business is a power that touches 
basie freedom. It might even have the effect of a prior restraint on communica- 
tion in violation of the first amendment, or the infliction of punishment without 
due process of law which the fifth and sixth amendments guarantee. * * * | 
mention the constitutional implications of the problem only to emphasize that 
the power to impound mail should not be lightly implied. Yet if this power 
exists, it is an implied one. For I find no statutory authority of the Post Office 
Department to impound mail without a hearing and before there has been any 
final determination of illegal activity.” [Emphasis by Justice Douglas.] 

Subsequent to Mr. Justice Douglas’ opinion, the case came before the U.S. 
district court for judicial review in the course of “orderly procedure” as referred 
to in Justice Douglas’ opinion. 

The U.S. Distict Court for the Southern District of California followed the 
instructive opinion of Mr. Justice Douglas and ruled that the Postmaster General 
had no power to impound mail pending an administrative proceeding (Stanard 
v. Olesen, U.S.D.C., S.D. Calif. Cent. Div. No. 16866—-PH-—Civil, Aug. 4, 1954). 

The district court stated : 

“The order of the Postmaster General of March 1, 1954, was made without 
notice or hearing of any kind whatsoever. It directed the defendant postmaster 
to refuse to deliver plaintiff’s mail to her and to impound it. It was made under 
the purported authority of 39 U.S.C. 259(a). No statutory authority exists for 

it or any such order. It is void. It should be noted that while the Government 
contends in this proceeding that such statutory authority presently exists, the 
Post Office Department is at the same time contending that it does not in seeking 
the passage of legislation calculated to permit it (H.R. 569, 883d Cong.).” 





1 Our courts, on two separate occasions during the past 2 years, have found it necessary 
to set aside the rules of practice, procedure, and organization for the Post Office Depart- 
ment, for failure to comply with fair administrative procedure, as prescribed by the 
Administrative Procedure Act. 

In Columbia Research Corp. v. Schaffer, 256 F. 2d 677 (2d Cir. 1958), Judge Learned 
Hand set aside the Department's rules for failure to comply with the publication require- 
ments of the act, and for permitting an illegal commingling of prosecutive and adjudicatory 
functions in the hands of an agency employee. 

And in Borg-Johnson Electronics, Inc. vy. Christenberry, 169 F. Supp. 746, 752-754 
(S.D.N.Y. 1959), Judge Irving R. Kaufman set aside the Department’s revised rules for 
violation of provisions of the Administrative Procedure Act which Judge Kaufman 
described as “the very heart and soul of the Administrative Procedure Act.” 
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In addition to its ruling upon the interim impounding order, the district court 
also passed upon the legality of the final fraud order entered on the merits at 
the conclusion of the administrative hearings. The court held as follows: 

“phe order of June 11, 1954, made after notice and a hearing (of sorts), is 
yoid. No evidence of any kind was offered or received before the Post Office 
Department to support any conclusion that the matter for which the use of the 
mail was forbidden by the order is within the prohibition of the statute; none 
of such matter was offered or received. The circulars advertising the material 
were the only things received, and they are specifically found not to be within 
the prohibited terms of obscenity, etc., of the statute. For the Solicitor of the 
Post Office Department and the Postmaster General to find that something is 
obscene, lewd, lascivious, indecent, filthy, or vile, without even seeing it or a 
copy or a facsimile of it, contemplates that Congress intended that the right to 
use the mails should be subject to some Government administrator’s power of 
divination or clairvoyance. Such powers are not recognized in any act of Con- 
gress I have ever seen. Chief Justice Hughes in U.S. v. Macintosh (283 U.S. 
605) spoke of departmental zeal outrunning statutory authority. I have seen 
many examples of it, but none so arbitrary as the instant order. 

“It is not necessary to reach to the constitutional questions as both the orders 
are void as being in excess of the statutory powers of the Postmaster General.” 

The court of appeals unanimously affirmed the decision of the district court, 
holding that the Post Office Department’s finding of obscenity was erroneous, on 
the merits, and had no basis in fact. 

“The use of the mails is not a privilege to be granted or withdrawn at the 
discretion of the executive, but is a right open to all who conform to the ap- 
plicable law, and is within the Administrative Procedure Act. 

“There being no sufficient basis in fact to support the Deputy Postmaster 
General’s order following the administrative hearing, it is entirely without 
validity” (Olesen v. Stanard, 227 F. 2d 785, 788 (9th Cir. 1955) ). 

All four judges considering the Stanard vy. Olesen case unequivocally ruled 
that the Post Oifice Department was erroneous in its finding, at the conclusion 
of the administrative hearing, that the material at issue was violative of the 
postal statutes. 

It is significant that in that case, the Department chose, without notice or 
hearing of any kind, to enter an interim impounding order on March 1, 1954. 

The District Court’s order to release the mail was not entered until August 
13, 1954, which was affirmed by the Court of Appeals on October 26, 1955. 

Just as was the case in Walker v. Poponoe, supra, the Department, without 
notice or hearing, had impounded the mail of an enterprise for many months, 
in a case wherein every judge considering the question had ruled not only that 
the procedures were illegal, but in addition, that the mailer was engaged in a 
lawful business enterprise. 

Congress, in 1956, enacted 39 U.S.C. 259b and 259c, which (as opposed to 
the 1952 and 1953 bills which would have granted the Postmaster General the 
power to enter interim impounding orders in both fraud and obscenity pro- 
ceedings), granted the Postmaster General the power to enter 20-day impounding 
orders in obscenity proceedings only. 

The Post Office Department, however, thereafter proceeded as though Congress 
had granted the Postmaster General summary impounding power in both fraud 
and obscenity proceedings. In Greene v. Kern(174 F. Supp. 480 (D. N.J.), affirmed 
US. Court of Appeals for the Third Circuit (No. 12,968, 1959) ), the court held 
that the interim impounding order entered in a fraud proceeding was void and 
beyond the power of the Postmaster General. The court further discussed the 
possible constitutional implications of this assertion of power which will be here- 
inafter discussed at greater length. 


CONSTITUTION ALITY 


There has been previously submitted to the subcommittee of the House 
Post Office and Civil Service Committee on August 3, 1959, a statement of Horace 
S. Manges, counsel for the American Book Publishers Council, in opposition to 
H.R. 7379, in which it is urged that the language included in H.R. 7379 renders 
the proposed bill unconstitutionally vague. This statement will therefore not deal 
with the questions so ably discussed by Mr. Manges. 

S. 2562 raises a serious substantive question as to the constitutionality of a 


grant of such extraordinary judicial powers to the executive branch of Govern- 
ment. 
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The exercise of summary impounding powers by the executive branch of Goy. 
ernment is the exercise of judicial power, until the present time, whenever Cop. 
gress has granted quasi-judicial power to the executive branch of Government, 
such grant has been cloaked with adequate and proper protections of due process 
and judicial review. In this instance there is neither due process protection for 
American business nor is there a realistic or practical protection of judicia) 
review. The power granted carries the potential for total destruction of smal 
business concerns before judicial review can be obtained. Judicial review 
will be moot in many instances. 

The right of American business to use the mails is a material and essential 
right for the very life and existence of modern business. 

As stated by the court in Pike v. Walker (121 F. 2d 37, 39 (D.C. Cir. 1941)): 

“Whatever may have been the voluntary nature of the postal system in the 
period of its establishment, it is now the main artery through which the business, 
social, and personal affairs of the people are conducted and upon which depends 
in a greater degree than upon any other activity of Government the promotion 
of the general welfare. Not only this, but the postal system is a monopoly which 
the Government enforces through penal statutes forbidding the carrying of letters 
by other means. It would be going a long way, therefore, to say that in the 
management of the post office the people have no definite rights reserved by the 
first and fifth amendments of the Constitution * * *,” 

Our courts have held that the postal fraud statutes 39 U.S.C. 259 and 732 
are constitutional and not violative of the constitutional guarantees of freedom 
of speech and freedom of the press on the grounds that such freedoms do not 
contemplate the freedom to distribute fraudulent material. Donaldson v. Read 
Magazine (333 U.S. 178 (1947)). A fraud order “only keeps respondents from 
getting the money of others by false pretenses and deprives them of the right 
to speak or print only to the extent necessary to protect others from their 
fraudulent artifices” (at p. 191). 

Thus, the Supreme Court accepted the grant to the Postmaster General of 
“the drastic summary police powers entrusted to his office” on the ground that 
an enterprise having been found to be engaged in a fraudulent scheme was not 
protected by the provisions of the first amendment. 

The imposition of a summary impounding order will result in effectively clos- 
ing down a business establishment. It is respectfully submitted that the 
closing of a business establishment without a hearing and without a finding 
of illegality would constitute a deprivation of property without due process 
of law, in violation of the fifth amendment to the U.S. Constitution. 

Mr. Justice Douglas was troubled by the exercise of such great powers in 
Stanard vy. Olesen, supra, wherein he refused to imply the existence of such 
summary powers and stated “the power of the Post Office Department to exclude 
material from the mails and to intercept mail addressed to a person or a business 
is a power that touches basic freedom.” He stated that it might even have the 
effect of a prior restraint on communication in violation of the first amendment, 
or the infliction of punishment without due process of law which the fifth and 
sixth amendments guarantee. 

in the case of Greene v. Kern, supra, the Court discussed this question and 
stated: 

“The impounding of mail prior to determination of fraud would involve the 
imposition of a penalty upon the addressee without an opportunity to be heard 
and an adjudication upon evidence. Such interim impounding would also effect 
a deprivation of property without just cause and without fair compensation. 
Assuming that some of the mail which is presently being impounded con- 
tains payments for merchandise ordered or sold from or by Tigron to persons 
induced by the advertising to make such payments, the deprivation of the use 
of the remittances in the mail addressed to Tigron would go uncompensated in 
the event that the administrative adjudication was favorable to it. To construe 
the statute as authorizing impounding of the mail prior to hearing and deter- 
mination of fraud would render the section clearly unconstitutional (Jeffries v. 
Olesen, D.C. S.D. Cal. 1954, 121 F. Supp. 463) .” 

It is respectfully submitted that the proposed grant of such extraordinary 
summary powers over American business concerns creates material constitutional 
questions and may well be violative of its provisions pertaining to due process, 
freedom of speech, and the confiscation of property without fair compensation. 
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THE PUBLIC INTEREST IS NOT SERVED BY THE GRANT OF SUCH SUMMARY POWERS TO 
THE POSTMASTER GENERAL 


“Whatever may have been in the voluntary nature of the postal system in 
the period of its establishment, it is now the main artery through which the 
pusiness, social, and personal affairs of the people are conducted and upon which 
depends in a greater degree than upon any other activity of Government the 
promotion of the general welfare. Not only this, but the postal system is a 
monopoly which the Government enforces through penal statutes forbidding the 
carrying of letters by other means. It would be going a long way, therefore, 
to say that in the management of the post office the people have no definite rights 
reserved by the first and fifth amendments of the Constitution * * *” (Pike v. 
Walker, supra). 5 ie ee ; 

“To deprive a publisher of the use of the mails is like preventing a seller of 
goods from using the principal highway which connects him with his market’ 
(Walker v. Popenoe, 149 F. 2d 511, 513 (D.C. Cir. 1945) ). 

The power to stop mail is a drastic life-and-death power over American busi- 
ness. In the words of the Court in Jeffries v. Olesen (121 F. Supp. 463, 470 
(S.D. Calif. Cent. Div. 1954) ), a company can be “effectively and completely put 
out of business by a single, awesome stroke of the pen.” 

Under S. 2562 the Postmaster General could exercise such complete power 
over American business as is unprecedented in American jurisprudence. 

The regulation of alleged fraudulent and obscene material raises very sub- 
stantial and difficult questions touching upon basic constitutional and property 
rights. The determination of these questions does not lend itself to the hasty, 
summary-type procedures now being requested by the Post Office Department. 
Indeed, the Postmaster General has often been wrong in his determination of 
fraud and obscenity even after having conducted full and formal hearings on 
the merits. The courts have set aside postal fraud orders and unlawful orders 
in numerous cases.” 

A company which has been subjected to a 45-day impounding of its mail can 
find little comfort from the fact that it may ultimately vindicate its position, 
business, and reputation upon judicial review. It will have no business to be 
reviewed. It will be totally destroyed and judicial review will be, as a practical 
matter, moot. 

The limited form of judicial review contained in the proposed bill does not pro- 
vide adequate protection against administrative abuse. The Court is authorized 
to set aside interim orders of the Postmaster General only if it finds the entry 
of such orders to have been not necessary to the “effective enforcement” of 
the postal laws. The Court is not authorized to hear all the evidence de novo, 
nor is the Court authorized to substitute its own discretion for that of the Post- 
master General or his delegate. Very little is left for a court review under the 
standards of “necessary for the effective enforcement” of the postal statutes, 
and under the standard of “arbitrary or capriciousness” presently being re- 
quested by the Department. Indeed, the statement of Herbert B. Warburton, 
General Counsel for the Post Office Department, before the Subcommittee on 
Constitutional Amendments of the Senate Judicial Committee on September 9, 
1959, makes it abundantly clear that the Department seeks, by means of this bill, 
to be free of the shackles of any meaningful judicial review. 

As previously stated, your author is in complete accord with the laudible 
purposes sought to be achieved by means of the instant bill. There is not one 
responsible citizen who would not vote against the immediate dissolution of all 
obesene and fraudulent enterprises. 

We must consider, however, whether effective regulation over fraudulent and 
obscene enterprises can only be accomplished by means whereby there is created 
the potentiality for the summary destruction of small-business enterprises in a 
manner foreign to our judicial concepts of due process and fair play. 





*See, e.g., Sunshine Book Co. v. Summerfleld, 355 U.S. 372 (1958) ; One, Inc. v. Olesen, 
855 U.S. 371 (1958) ; American School of Magnetic Healing v. McAnnulty, 187 U.S. 94 
(1902) ; Olesen vy, Stanard, 227 F. 2d 785 (9th Cir., 1955): Walker v. Popenoe, 149 F. 
2d 511 (D.C. Cir., 1945) ; Jarvis vy. Shakelton Inhalor Co., 136 F. 2d 116 (6th Cir., 1943) ; 
Grove Press, Inc. v. Christenberry, 175 F. Supp. 488 (S.D. N.Y., 1959), appeal pending, 
U.S. Court of Appeals for the Second Circuit; Owen Laboratories, Inc. v. Schroeder, 
U.S. D.C., N.D. Ill. E. Div., No. 59 C 611 (1959), appeal pending, U.S. Court of Appeals for 
the Seventh Circuit: U.S. Nature Products Corp. v. Schaffer. 125 F Supp. 374 (S.D. N.Y., 
1954) ; Jeffries v. Olesen, 121 F. Supp. 463 (S.D. Cal. Cent. Div., 1954). 
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The statement of Herbert B. Warburton, General Counsel for the Post Office 
Department, hereinabove referred to, suggests that the interim impounding 
powers will be utilized only in clear-cut cases such as a case wherein there jg 
clearly involved “hard-core pornography.” 

Mr. Warburton’s statement further suggests that the powers will not be ip. 
discriminately utilized to threaten or destroy legitimate business enterprises 
whose operations might be described as “borderline cases.” 

While such a modus operandi is sound in theory, there are numerous prob. 
lems involved in attempting to apply such a modus operandi in practice. 

As has been hereinabove pointed out, the regulation of fraudulent and obscene 
material raises very substantial, material, and difficult legal and factual ques. 
tions. The Postmaster General’s personal, ex parte determination of fraud or 
obscenity does not mean that the enterprise is, in fact, engaging in a fraudulent 
or obscene promotion. 

Our courts have often been required to reverse the Postmaster General’s deter. 
mination of illegality, both for procedural reasons and because his determing. 
tion was erroneous on the merits. It is significant to note that our courts do 
not set aside the determination of the Postmaster General unless his findings 
were palpably wrong or without substantial evidence in the record. 

The damage to a respondent as a result of an improper administrative order 
by the Postmaster General is considerably compounded in those situations such 
as Stanard vy. Olesen, supra, and Walker v. Popenue, supra, wherein the Depart- 
ment had chosen to institute impounding orders at the commencement of the 
administrative proceedings in a case wherein every judge considering the ques- 
tion ruled that the Postmaster General was erroneous on the merits. 

While the Post Office Department evinces an intention not to apply the extra. 
ordinary powers herein sought on an indiscriminate basis, Mr. Warburton con- 
cedes that in case after case wherein the Department has issued an impounding 
order under the present provisions of 39 U.S.C. 259b, our courts have issued 
temporary restraining orders enjoining the conduct of the Department. 

Without alluding to the correctness of the decisions in these cases, it must be 
conceded that the Department was not applying interim impounding orders 
against “hard core pornography.” 

While there may be honest differences of opinion between the Department 
and our Federal courts, these cases wherein the Department entered its drastic 
sanction of impounding orders could not possibly have been any more than 
“borderline cases.” 

It is obvious that there are conflicting public policies sought to be served. It 
is respectfully submitted that the balance weighs in favor of the legitimate busi- 
ness concerns who are entitled to be assured that their businesses will not be 
destroyed by overzealous administrative officials. While other systems of juris- 
prudence may adopt a contrary course, our system is founded upon the principle 
that a person is innocent until provent guilty. We have preferred, through our 
constitutional guarantees, to choose that a thousand guilty individuals should 
be set free rather than one innocent man be unjustly convicted or deprived of 
his property without cause. 

In Greene vy. Kern, supra, the district court considered this problem and con- 
cluded that while the “fruits thereof [of a fraudulent scheme] will have been 
received and enjoyed by the advertiser * * * nevertheless, the risk of such a 
consequence is inherent in the time required for due process.” 

It is suggested that the proper remedy to meet the difficult situation posed 
by the Department is a penal remedy. It is well settled that the postal fraud 
statutes do not have for their purpose punishment of the offender nor the in- 
fliction of a penalty for wrongdoing. Its sole purpose is that of restitution 
(Greene v. Kern, supra). To utilize the Postmaster General’s civil remedy in 
order to indirectly punish an offender is improper, and resort should instead 
be had to the criminal statutes. 


A REAPPRAISAL OF ADMINISTRATIVE REGULATION 


On this occasion, a full reconsideration of the problem of effective, just, and 
proper regulation of advertising under our present statutory pattern (wherein 
two agencies have overlapping jurisdiction) may well be in order. It is re 
spectfully submitted that there is a need to reappraise the propriety of the post 


tion of the Postmaster General as our national censor and as the regulator 
of business advertising. 
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The primary purpose for the creation and existence of administrative agencies 
for the regulation of various facets of American industry has been the sound 
acknowledged need for specialists and experts. The expertise of the admin- 
jstrator permits his agency to properly and effectively control and regulate the 
area of American industry entrusted to his jurisdiction, - 

The area of business ethics and advertising has been fully covered by Con- 
gress in its statutory pattern for expert and specialized administrative regula- 
tion over American industry.. For example, the Securities and Exchange Com- 
mission is the proper “watchdog” against the issuance of a false and misleading 
prospectus by an unscrupulous stock promoter. The Food and Drug Admin- 
istration, with its staff of trained and qualified medical and scientific experts, 
is properly invested with the function of protecting the publi * against mishrand- 
ing of foods, drugs, cosmetics, and devices by means of false and misleading 
labeling statements. Other agencies are similarly granted the power to sup- 
press false and misleading practices within their specialized fields of expertise. 

In addition, Congress created the F ederal Trade Commission to police general 
business conduct and ethics, and Congress invested this agency with the power 
to regulate, in the public interest, all forms of unfair business practices and 
unfair methods of competition including the dissemination in interstate com- 
merce of false and misleading advertisements. There is no apparent reason 
for the creation of a Federal Trade Commission to regulate advertising and 
incidentally placing the same or similar power within the Post Office Depart- 
ment. The Post Office Department was not established to provide experts in 
the specialized field of advertising. ; 

As heretofore discussed, the regulation of alleged fraudulent and obscene 
material involves the resolution of very substantial, complex, and difficult 
questions, touching upon basic constitutional and property rights. Our courts, 
on numerous occasions, have set aside the Postmaster General’s final finding of 
fraud and obscenity. It is not without significance that several of our courts 
have posed just this very question for resolution, as to whether or not the 
Postmaster General is the proper agency to be invested with the power to act 
as the national censor and regulator of advertising. 

In the well-known Lady Chatterly’s Lover case (Grove Press, Inc. v. Christen- 
berry, 175 F. Supp. 488, S.D.N.Y. 1959, appeal pending, U.S. Court of Appeals for 
the Second Circuit), Judge van Pelt Bryan reversed the Postmaster General’s 
determination of obscenity. The decision of the court was expressly stated to 
be made irrespective of whether the court was to “determine the issue of ob- 
scenity de novo,” or whether it was to be bound by the Postmaster General’s 
determination “unless it is found to be unsupported by substantial evidence and 
clearly wrong.” 

Although the court expressly held the Postmaster General’s finding to be 
“unsupported by substantial evidence and clearly wrong,” it further stated, by 
way of dictum, that— 

“The Postmaster General has no special competence or technical knowledge 
on this subject which qualifies him to render an informed judgment entitled to 
special weight in the courts. There is no parallel here to determinations of such 
agencies as the Interstate Commerce Commission, the Securities and Exchange 
Commission, the National Labor Relations Board, the Federal Power Commis- 
sion, or many others on highly technical and complicated subject matter upon 
which they have specialized knowledge and are particularly qualified to speak. 

“No doubt the Postmaster General has similar qualifications on many questions 
involving the administration of the Post Office Department, the handling of the 
mails, postal rates, and other matters. (See Bates ¢ Guild Co. v. Payne, 194 
U.S. 106; 24 S. Ct. 595; 48 L. Ed. 894.) But he has no special competence to 
determine what constitutes obscenity within the meaning of section 1461 or that 
‘contemporary community standards are not such that this book should be al- 
lowed to be transmitted in the mails’ or that the literary merit of the book is 
outweighed by its pornographic features, as he found. Such questions involve 
interpretation of a statute, which also imposes criminal penalties, and its applica- 
tion to the allegedly offending material. The determination of such question is 
peculiarly for the courts, particularly in the light of the constitutional questions 
implicit in each case” (at p. 495). 

Other courts have carried Judge van Pelt Bryan’s sentiments to their logical 
conclusion. In Esquire, Inc. v. Walker, 151 F. 2d 49, 55 (D.C. Cir. 1945), affirmed, 
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Hannegan v. Esquire, 327 U.S. 46, Judge Arnold, in reversing the Post Office De 
partment’s finding of obscenity, significantly concluded : 

“We intend no criticism of counsel for the Post Office. They were faced with 
an impossible task. They undertook it with sincerity. But their very sincerity 
makes the record useful as a memorial to commemorate the utter confusioy 
and lack of intelligible standards which can never be escaped when that task 
is attempted. We believe that the Post Office officials should experience a fegj. 
ing of relief if they are limited to the more prosaic function of seeing to it that 
‘neither snow nor rain nor heat nor gloom of night stop these couriers from 
the swift completion of their appointed rounds.’ ’’* 

The present duplication of jurisdiction can only result in confusion and dis. 
cord. If we are to fulfill the principle of expertness in administrative regula. 
tion of business, then let us keep the regulation of advertising in the one expert 
and proper agency, the Federal Trade Commission. 

For the reasons above set forth, it is respectfully submitted that the passage 
of S. 2562 would not be in the public interest. 

Let me express my sincere appreciation to the honorable chairman and gentle 
men of the subcommittee for the opportunity to submit this statement. 


Senator Krrauver. We will hold the record open for 2 weeks for 
any other statements or communications that we receive. 

The subcommittees will stand in recess subject to the further call 
of the chair. 


(Whereupon, at 12:15 p.m., the subcommittees adjourned subject 
to call.) 


See also, Atlanta Corp. v. Olesen, 124 F. Supp. 482, 488 (S.D. Cal. Cent. Div., 1954), 
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